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Preface

“Fairness and freedom can only be restored
to Burma under the rule of law.”

— Daw Aung San Suu Kyi, Burmese democracy leader

[Remarks delivered during a roundtable discussion
at the London School of Economics (LSE), United Kingdom, 2012]

Inspired by the profound conviction of the Burmese democracy leader, the Institute
for Peace and Social Justice (IPSJ)) has prepared this advocacy Report to promote
democracy, justice, and peace in Myanmar.

This Report reflects the collaborative efforts of legal scholars, educators, and
human rights advocates, demonstrating that the rule of law is not a distant ideal
but an urgent necessity for the country’s future. Conducted under IPSJ’s Rule of
Law and Judiciary Sector Reform Project, the study reflects the organization’s long-
standing analysis of Myanmar’s political developments and its commitment to
advancing democratic governance, justice, and sustainable peace.

IPSJ continues to nurture a reflective new generation through its educational
initiatives while engaging in dialogue and collaboration with governance actors,
institutions, and civic stakeholders. The contents of this report are intended solely
for research and advocacy purposes and do not represent the official position of
any government, political party, or organization. They may be used to support
human rights activism, rule of law promotion, and educational activities. The
copyright of this study is held exclusively by the authors and the IPSJ.

IPS) extends its sincere thanks to the Olof Palme Center and the Unitarian
Universalist Service Committee, whose support made this project possible.

Dr. Thaung Htun

Executive Director,

Institute for Peace and Social Justice
November 2025
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Executive Summary

Myanmar people have been striving for peace and stability of the legal system for a long time
through political movements, and arms resistance against the military dictatorship regime.
Throughout its decades of independence, centralization, inequality, discrimination, and the exclusion
of ethnic people from political seats at the government structure have led to civil wars, bad
governance, widespread poverty, unstable laws, unequal jurisdictions, and a lack of the rule of law.
Following a 2008 statewide constitutional vote, the country’s political system transitioned from a
dictatorship to an authoritarian, semi-military form of government. Thein Sein’s government
implemented the 2008 constitution during its first term and achieved significant reforms, but it
failed to foster a sense of unity among ethnic groups. The National League for Democracy achieved
a landslide victory to take majority seats in parliament during the second term of the 2008
constitution. The national peace accord, the anti-corruption mechanism, the foundation of the
Committee on Rule of Law and Tranquility, and the establishment of Rule of Law Centers in various
locations were among the most notable reformations carried out by the civil government. However,
because S. 445 and S. 446 of the Constitution grant immunity to former military dictator leaders,
they precluded the application of the law.

Even after the reign of the civilian government, there were still a lot of crimes that the legal courts
were unable to address, mass murders committed against religious groups in Rakhine State, violent
conflicts with heavy weaponry in ethnic communities, breaches of prisoners’ human rights in jails,
and marginalization in rural areas. The worst part of Myanmar’s democratic transition is that,
following the NLD’s resounding victory in the 2020 election, the military seized power on February 1,
2021, just as the administration was beginning NLD’s second term in office. This research paper
aims to measure the rule of law in Myanmar following 2010, look at the pro-democracy policies of
the semi-civilian government, and identify the challenges facing the establishment of legality during
this transitional period. The qualitative research method is a subjective form of this research that
relies on the analysis of observations on legal professions (lawyers, law teachers), parliament
members, judges, and executive members (former government, present NUG government). This
article critically investigates ways to implement democratic administration, legal positivism, and
judicial independence which are predicated on the division and allocation of power between the
federal government and state governments in Myanmar’s future federalism.

Key words: constitution, human rights, judicial independence, legal positivism, federalism
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Introduction

The Universal Declaration of Human Rights (UDHR) equips to set up the rule of law since at the
preamble in line with human rights, including civil, political, economic, social, and cultural rights for
the states to serve the people. Humanrights are fundamental to the rule of law, and the advancement
of the latter is necessary for the preservation of all other rights. As such, human rights and the rule
of law are mutually reinforcing. As Myanmar was a founding member of the UDHR signing countries,
Myanmar has responsibility to fulfill fundamental human rights and rule of law for its people pursuant
to International Law including International Human Rights Conventions. World Justice Project (WJP)
researched the measurement of rule of law in 2011 the countries’ rule of law and shows the index of
countries by rank. Myanmar ranked 135" out of 142 countries in 2023 in surveying eight kinds of
factors. According to ranks of Myanmar’s rule of law situation from 2015, the ranks always had been
lower than 50% of scores. The WIP lead this research paper to conduct the rule of law in Myanmar
following 2010, look at the pro-democracy policies of the semi-civilian government, and identify the
challenges facing the establishment of rule of law during this transitional period.

Looking back at Myanmar’s history, the Panglong agreement led to the adoption of the Union of
Burma’s Constitution; the Republic of the Union of Myanmar gained its independence in 1948.
Despite the 1947 Constitution establishing federalism, self-determination, democracy, and human
rights protection, the General Ne Win-led military regime has never implemented federalism since
taking control of the government in 1959 and 1962. Subsequently, military dictatorships reverted to
Burmese socialist practices by nullifying the 1947 constitution and enacting a new constitution in
1974. This new constitution established a mono-cameral legislative system, fostering a dictatorship
characterized by rule and order. Ethnic people have formed ethnic armed groups to fight for
autonomy, which has led to the spread of civil war in their areas. Otherwise, the entire country has
been experiencing oppression, arbitrary arrests, disappearances, and widespread poverty; as a
result, a military coup occurred in 1988, which in turn led to the 8888 uprising. Military dictators took
over state power by changing the name of the government council from Revolutionary Council to
State Law and Order Restoration Council in 1990 and 1996, then State Peace and Development
Council in 1997 and 2008. During the period from 1988 to 2008, the absence of a constitution left
people without a guarantee of human rights protection and the rule of law, until the adoption of a
new constitution in 2008 that permitted quasi-civilian governance. Commmander-in-Chief Min Aung
Hlaing led military troops in a fourth military coup d’état, seizing state power even after the adoption
of the 2008 constitution. This terrible military coup violates Section 4 of the 2008 Constitution,
which states that “the sovereign power of the Union is derived from the citizens and is in force in the
entire country.”
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

This research paper examines the governance of democracy, protection of human rights, and rule
of lawin Myanmar between 2010 and 2023. The 2008 Myanmar Constitution establishes democracy
by empowering the people to elect members of parliament and to choose a president from among
these members. John Ferejohn and Pasquale Pasquino expressed that the more extensive
interpretations of democracy and rule of law, as values or ideals, can put them at odds with one
another while constitutional provisions only call for government elected by the people and are still
demanded for operations of law and judicial system. This paper follows this idea to conduct legal
analysis and judicial review system according to Hans Kelsen style and European model of Judicial

|71

review that is provided as “Constitutional Tribunal” and five kinds of writs such as habeas corpus,

mandamus, prohibition, quo warranto, and certiorari in 2008 Constitution.

The people of Myanmar have lived under a fascist military dictatorship for the past 70 years. During
this time, the military has committed war crimes, genocide, extrajudicial killings, brutal torture in
detention facilities, hostage situations involving civilians in armed conflict zones, arbitrary arrests
involving disruption of privacy and family life, and violence against women. It was difficult for victims
of those severe crimes to access criminal justice and social justice against offenders. John Ferejohn
and Pasquale Pasquino contended that the French legal system should be abandoned since many
of the laws created by judges are out-of-date and contradict one another. They also claimed that
having no laws at all would be superior to the current situation. They were ashamed of judges,
pointing out that everywhere they looked, justice was given up to social privilege, indifference, avarice,
and meaningless bureaucratic paperwork. Using their approach, this research examines the
credentials of judges and judicial independence in Myanmar.

Following the military coup on 1st February 2021, individuals throughout the country have been
resisting it through various methods of political defiance. These include joining the civil disobedience
movement (CDM), forming strikes committees, organizing people to participate in street strikes,
developing innovative ways for digital creators to voice their opinions, establishing the National Unity
Government, establishing an online education system to uphold students’ rights to education,
establishing people’s defense forces, and fostering cooperative missions among ethnic resistance
organizations and people’s defense forces. Three overarching objectives drive these efforts:
overthrowing military dictatorships, achieving self-determination, and constructing a federal
democratic nation. The people of Myanmar desire to use federalism to live in harmony together with
diversity of people in the future. This project is expected to recommend the ways to establish rule of
law for security and human rights protection in Myanmar’s transition by learning the experiences
from the past after entering into force of 2008 constitution.
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Research Objectives

To examine the underlying issues with human rights abuses in Myanmar.

To measure the rule of law by indexes of the World Justice Reports’ 2014, 2018,
and 2023,

To analyze with a review of the literature and qualitative interviews with key
informants on laws, government administration, and the judiciary.

To advocate for the prevailing of the rule of law with both state and non-state
actors, using research findings

To contribute research findings to Myanmar’s path toward federalism.
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Research Questions

This paper investigates based on the following three research questions.

(1)

(2)

To what extent are the rooted problems in operating the rule of law in Myanmar

after the 2008 constitution?

How are people impacted by the lack of rule of law when they are entitled to human

rights?

Which circumstances stand in the way of Myanmar’s transition toward federalism

in terms of establishing justice, security, and human rights protection by the means

of the rule of law?
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ANALYSIS AND DISCUSSION

1. Methods and Materials

This research project used a qualitative research method along with a legal analysis of Constitution,
local laws and international law, citing research papers written by researchers and a review of
reports from civil society organizations, non-governmental international organizations as well as
reports from the United Nations agencies. In order to approach the practice of the operation of law
and constitutional interpretation, the researchers collected the data in-person and online methods
from legal professionals, judges, former members of government before the military coup, current
members of NUG government, administrative members of Ethnic Councils, former members of
parliament, police officers, religious groups, CSOs, journalists and LGBTs.

The key informants were made to have an appointment and inquired in a safe place and for a reliable
time. Since this is qualitative research and experienced individuals and victims were inquired, dangers
to them as well as potential ethical and procedural implications are carefully taken into account
when gathering data. A code of ethical conduct was set, and the researchers took care that there is
no harm to the key informants to avoid risk and not to breach the personal information while they
took it with them to each interview. In doing the research, “no harm” policy is upheld, and special
care by maintaining confidential, collecting information only after obtaining informed consent, non-
infringement of copyright, secure storage of collected data, and not copying papers in public
computer shops. Among the main respondents (35), the differences in background information
such gender, age, race, region etc. are shown in the table below.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

Sr. Description Code No. Gender Age Range
1 Retired judge RL_Pro-01 Male 56-65
2 Ministry of Justice RL_Pro-02 Male 66-70
3 CDM Judge RL_Pro-03 Male 26-35
4 Lawyer RL_Pro-04 Others 26-35
5 Lawyer RL_Pro-05 Female 26-35
6 Law Professor RL_Pro-06 Female 36-45
7 International Researcher RL_Pro-07 Male 56-65
8 International Researchers RL_Pro-08 Female 46-55
9 Police (CDM) RL_Exe-09 Female 26-35
10 Police (CDM) RL_Exe-10 Male 26-35
11 Ministry of Education RL_Exe-11 Female 36-45
12 Ministry of Natural Resources RL_Exe-12 Female 46-55
and Environmental Conservation
13 Ministry of Human Rights RL_Exe-13 Male 56-65
14 Township Administrator RL_Exe-14 Male 46-55
15 Law Student RL_CGs -15 Female Under 25
16 Hindu Religious Person RL_CGs -16 Male 46-55
17 Muslim Religious Person RL_CGs -17 Male 46-55
18 LGBT RL_CGs -18 Others 46-55
19 Assistance Association RL_CGs -19 Mal 56-65
for Political Prisoners
20 Workers Union RL_CGs -20 Male 66-70
21 Women Organization RL_CGs -21 Female 26-35
22 Ta’ang Ethnic Council RL_CGs -22 Male 36-45
23 KNU RL_CGs -23 Male 46-55
24 Sagaing Forum RL_CGs -24 Male 36-45
25 Journalist RL_CGs -25 Male 46-55
26 Journalist RL_CGs -26 Male 46-55
27 NLD Party RL_CGs -27 Male 46-55
28 Democratic Party of RL_CGs -28 Male 46-55
New Society
29 SNLD RL_CGs -29 Female 46-55
30 LGBT RL_CGs -30 Others 36-45
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2. Discussion

The project was structured to analyze why the rule of law did not prevail in Myanmar after 2010 in
a way of legal certainty and access to justice. While using qualitative research method, authors set
up different interview questionnaires based on the index of eight factors by World Justice Report
such as limited government powers, absence of corruption, order and security, fundamental rights,
open government, effective regulatory enforcement, access to civil justice, and effective criminal
justice system. This paper basically conducted based on the World Justice Report of 2013, 2018 and
2023, scores and ranks of Myanmar on nine factors can be seen in the following table_

Rule of Law Index of Myanmar

Overall global rank in 2013-2014 — 89 out of 99
Overall global rank in 2017-2018 — 100 out of 113
Overall global rank in 2022-2023 — 135 out of 142
Overall regional rank in 2013-2014 — 14 out of 15
Overall regional rank in 2017-2018 — 14 out of 15
Overall regional rank in 2022-2023 —-14 out of 15

It can be clearly seen in three World Justice Reports that Myanmar keeps taking place within 10
countries by counting from the last. This fact leads to research why Myanmar governments
after the 2008 constitution cannot implement rule of law. In indicating the rule of law in
Myanmar, authors realized to cover multiple issues such as the crises of politics, economics and
arms conflicts. It is essentially needed to measure the rule of law at three main pillars of state
such as legislature, executive and judiciary. As a globally well-known rule of law concept since
Heyday of Athens, Aristotle asserted that laws shall be supreme, and Cicero said that unjust
rules are not qualified as law. Through centuries, concept of rule of law has been developed that
it was championed by English legal system, and it was provided since in Magna Carter, in 1776
US Declaration of Independence, 1789 French Declaration of Rights of Men, then in the preamble
of 1948 Universal Declarations of Human Rights, but not in international human rights
conventions. Afterwards of world wars and colonialism, states move forward to civilized nations
by providing rule of law in their constitutions. This research is ignited in substantial significance
to apply rule of law theories into political, legal and judicial systems in Myanmar’s way to

federalism.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

Sr. | Factors 2013-2014* 2017-20182 2022-2023°
Global Asia Global Asia Global Asia
Rank out | Regional Rank | Rankout | Regional Rank | Rankout | Regional Rank
of 142 of 15 of 113 of 15 of 142 of 15
1 | limited 82 12 84 13 135 14
government powers
2 | absence of 63 12 61 10 85 1
corruption
5 | open government 96 15 107 14 137 14
4 | fundamental rights 97 15 110 15 141 15
3 | order and security 60 15 64 12 125 15
6 | effective regulatory 92 14 79 13 115 14
enforcement
7 | access to civil justice| 86 13 109 14 138 14
8 | Criminal Justice 89 14 107 14 136 15

Source: World Justice Reports
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2.1 Theories of Rule of Law and Justice

The normative foundation of the rule of law is to avoid arbitrary exercise of power and hence to
safeguard liberty.! Inevitably values entrusted with clear and consistent laws, independent judiciary,
and equadlity before the law restricts arbitrary exercise of power and ensure liberty to a certain extent.

People could arrange their lives in advance if the laws’ outcomes are predictable and maintain stability
if they believe their affairs are adjudicated with equality before the law. Concerning liberty, Montesquieu
believed that liberty is the right to do everything the laws permit.2 Conversely, legal liberty is meaningless
if the laws themselves are oppressive.® From those points, when it comes to the rule of law, both
procedural fairness and substantial justice are essential for society to be balanced. In the same way,
Myanmar where from the past to this day, there has been a series of human rights violations, denial of
access to justice, discrimination against minorities, corruption and so on, shall be entrusted with the
well-structured functioning governance with just laws to bring out peace on the way to the Federal
Democratic country.

Throughout global history, rulers and philosophers have defined the rule of law in their own way to
implement what is best for society. Starting from the code of Hammurabi, most mainly focus on
procedural aspects, including Magna Carta.

Also in the United States, in the early ages of the foundation of the States, the Constitution of the
United States (1789) predominantly focuses on procedural fairness® while there is a Bill of Rights that
could not handle human rights violations such as racial discrimination® and discrimination against
women’s rights’. Nevertheless, in the contemporary world, the world has witnessed mostly a fragile
society, both procedural and substantive justice need to be balanced for the improvement of the
society?.

1 Christopher May and Adam Winchester, eds., Handbook on the Rule of Law (Edward Elgar Publishing, 2018), 30, https://doi.org/10.4337,
9781786432445.

2 Montesquieu, The Spirit of the Laws, ed. And trans. Anne M. Cohler, Basia C. Miller and Harold S. Stone (Cambridge: Cambridge University
Press, 1989), 160.

3 Tamanaha, Brian Z, On the Rule of Law: History, Politics, Theory, 8" pr (Cambridge Univ. Press, 2010), 37, https://www.cambridge.org
9780521843621.

4 Larry May, Global Justice and Due Process (Cambridge: Cambridge University Press, 2010), 21 and 22, https://doi.org/10.1017/CBO97

80511974328.

https://www.senate.gov/about/origins-foundations/senate-and-constitution/constitution.html

https://www.loc.gov/exhibits/brown/brown-segregation.html

https://wih.law.stanford.edu/wp-content/uploads/2011/01/cunnea-timeline.pdf

https://www.clingendael.org/pub/2017/a_shotgun marriage/1 problematising the rule of law as a concept,
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

Since ancient times, it was recognized that setting the procedure to be clear could let the public know
the information in advance. It can be seen in the code of Hammurabi which is one of the earliest and
most complete written legal codes® and it covers economic provisions, family law, criminal laws, and
civil laws and penalties vary according to the status of the offenders and the circumstances of the
offenses!®. That means it was emphasized in the procedure that laws should be clear, publicly known,
and applied uniformly to citizens. On the same idea in Myanmar, a parliament member who was
elected in the 2020 election reflected deeply, “Before the coup (2021), the rule of law (here) is
unsatisfactory, but everybody knows what the law is.”! For instance, in section 375 of the Myanmar
Penal Code (1861), it is explicitly prescribed the punishments for rape and make the public know
whoever committing the crime would be entitled to the punishment, resulting in the protection of the
women.

On the contrary, uncertainty in the procedure that makes public difficult, a resigned judge voiced, “In
municipal departmental processes, like changing a business name or applying for a license, it's often
unclear where to submit applications because there’s no clear guideline on the correct office or
procedure. Unlike other places where applicants receive feedback or a date for follow-up, here forms
are sometimes accepted without clear instructions, leading to long delays, sometimes lasting one or
two months.™?

In some cases, it makes even the people live chaos in their ordinary life. A former political prisoner
shared, “(After the coup) mostly people has been facing insecurity in their business and ordinary daily
life. It is uncertain when they would be arrested and interrogated. Without solid evidence, there can be
situations where one can face torture in the military intelligence department or even imprisonment. For
someone like me who has a criminal record, they are more cautious of us and if something happens,
they consider arresting us first.™® Certainty in the procedure of the country stabilizes the public life and
transition and could result in development in various aspects. If not, people’s lives are harsh without the
consistency of procedural clarity.

Unfortunately, the clarity in procedure does not bring justice when incorporated with harsh laws. Again
in the Hammurabi’'s code, gender-based discrimination that women were denied the right to manage
their wealth, and their marital matters depended strictly on their husbands’ and the public’s decisions.**

9  https://www.history.com/topics/ancient-middle-east/hammurabi#

10 https://www.britannica.com/topic/Code-of-Hammurabi

11 RL_CGs-29, Concerned Group, October 10, 2024.

12.  RL_Pro-03, Professional Group, September 9, 2024.

18. RL_CGs-28, Concerned Group, September 5, 2024.

14 https://lawbirdie.com/the-law-code-of-hammurabi-for-men-and-women/#:~:text=In%20conclusion%2C%20the%20Law%20
Code.husbands'%20and%20the%20public’s%20decisions.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

It also can be seen in section 375 of the Penal Code, there is a substantial deficit that marital rape is
not recognized unless the age is under 15 years old, leading to domestic violence'® %despite having
clarity on procedural sets. However, it is said that setting laws down in writing discouraged judges from
ruling arbitrarily and promoted the idea of justice as universal and enduring” Need to be cautious is
that having written rules alone does not contribute to justice because the code of Hammurabi
prescribed harsh punishments demanding the removal of the guilt's physical parts® and favored
people of wealth and rank, who were required only to pay a fine if they injured commoners which is
social inequality.

In the same vein, Myanmar police officers discriminate against LGBT community within the authority
given by section 35 of the Police Act (1945) which allows police to detain anyone they consider
suspicious after sunset. In 2013, two gay and transgender were arrested and subjected to verbal,
physical, and sexual abuse by police officials while being detained.’® After finding out they did not
commit any crime, the official educated them and handed them back to their parents on a bond.®°
Further to this, a LGBT respondent expressed that they were scrutinized by the police officers when
going outside at night while other people could live their lives normally after sunset?. Sometimes, LGBT
faced detainment because after 10 PM when there were few people outside, police officers assume
they were doing criminalized offences even when they were found out a crossing the road, threatening
them to face the charged if they do give them bribery??. As another supportive point, “Back in U Than
Shwe’s military regime, | had an experience where | went to the Zai Gon festival in Nattalin with my
siblings. After the festival, we were heading back, and we were only a few minutes away from 4 o’clock.
Even so, | got arbitrarily arrested and jailed. They claimed we were in the shadows even though we were

on the road. Because of that, | was sentenced to 15 days in jail “, another LGBT respondent revealed®.
Therefore, the procedural clarity that guides how to handle and adjudicate cases does not mean it has

been established as the rule of law when the law has substantial deficiencies in its contents.

Whenitis dived into the philosophy of the 17t and 18™ centuries, it also shows, in terms of contemporary
problems, that procedural justice alone could not bring peace and security to the society when it is
entitled to the rule of law if the laws lack substantial justice. In the era of the Enlightenment?, philosophy
thinkers such as Joseph Raz and Friedrich Hayek focus on procedural fairness,?® and formal legality

15 https://journdls.plos.org/globalpublichealth/article?id=10.1371/journal.pgph.0000601

16 https://cpintl.org/type/impact-story/violence-against-women-and-girls-in-myanmar-a-silent-emergency
17  https://www.nationalgeographic.com/culture/article/hammurabi

18 https://history.com/topics/ancient-middle-east/Hammurabi

19 https://burmapartnership.net/2013/07/statement-on-abuse-perpetrated-against-Igbt-in-mandalay,

20 https://equalitymyanmar.org/?p=4855

21. RL_CGs-30, Concerned Group, September 7, 2024.

22. RL_CGs-30, Concerned Group, September 7,2024.

23. RL_CGs-18, Concern Group, October 14, 2024.

24 https://www.britannica.com/event/Enlightenment-European-history

25 Joseph Raz, The Authority of Law: Essays on Law and Morality (Oxford: Oxford University Press, 1979), 213-215.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

respectively’® while John Locke sees there is no peace, safety for liberty, and public good in the
community in the absence of substantial justice?. John Locke saw that as a system, even the legislature
is entrusted to enact the laws, they could destroy the property of the people against their will if there
is no preservation of the lives and liberty of the public?. The idea John Locke pointed out can be seen in
the enactment of Vacant, Fallow, and Virgin Land Laws in 2012 because it lacks adequate protection
on customary land-use rights and the communities are at risk of being charged with criminal trespass
if they continue to use their lands as they have done for generations.® It is clear that enacted laws can
cause chaos to the social cohesion that has existed for generations. This is not the only case, and a
human rights defender also commented, “In legislation, if laws are enacted with the aim of prioritizing
national interests and appeasing the military rather than protecting and promoting human rights,
these laws can end up restricting the freedoms of the public instead of allowing them to live freely.”
It has shown that procedural unfairness in the parliament leads to substantial justice deficiency.

Undeniably, people have their personal freedom and dignity if they could be capable of planning and
plotting their future when the law is stable and clear.®* Anyone could arrange the lands as stipulated in
the Law of Management of Vacant, Fallow, and Virgin Lands (2012) even though the process is still
complex.®? In this way, people can minimize the fear of the uncertainty of unexpected changes in law
that might affect uncertainty in their day-to-day tasks. However, evil laws that do not include the voice
of the local community like the Vacant, fallow, and Virgin Land Laws (2012) stillimpact their social and
economic life. Likewise, when looking at Suppression of Prostitution Law (1949) that criminalizes any
business related to the prostitution, the law makes it harder for the targeted coommunities such as the
difficulties in sexual health check in hospital legally, violence of policer who negotiate to sex without
condom by taking advantage of the law and an uncontrolled nature of the business which goes under-
ground.®® A retired judge expressed his experience that in a case a lady might have been a prostitute,
but she did not continue it anymore, but still she was charged and imprisoned, while she was waiting
outside to the car, on the criminal record that she had been charged with the law.®* From these
perspectives, implementing justice has to be focused on procedural fairness and substantive justice of
the affected community.

26  Friedrich A. Hayek, The Constitution of Liberty (Chicago: University of Chicago Press, 1960), 148 - 161

27 John Locke, Second Treatise of Government, ed. C. B. Macpherson (Indianapolis: Hackett Publishing Company, 1980), 67-68 and 111-112

28 lbid,, 111-112.

29 https://myanmar.un.org/en/14867-myanmar-new-land-law-could-have-disastrous-impact-ethnic-minorities

30. RL_Exe-13, Executive Group, September 8, 2024.

31 Joseph Raz, The Authority of Law, 214-216 and 221.

32 Maxime Boutry and Mya Darli Thant, The Implementation of the Vacant, Fallow and Virgin Land Law: a Case Study in Sagaing Region
(Mekong Region Land Governance, 2020).

33 https://www.bnionline.net/en/news/1949-suppression-prostitution-act-root-discrimination-and-exploitation#:~:text="In%20
the%20drafted%20law%2C%20for,to%20prison%2C%20but%20the%20duration

34 RL_Pro-01, Professional Group, September 11, 2024.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

In witnessing the failure in the implementation of either procedural justice or substantial justice alone,
in 2004, the United Nations claimed that the rule of law is a principle of governance in which all
persons, institutions, and entities, public and private, including the State itself, are accountable to laws
that are publicly promulgated, equally enforced and independently adjudicated, and which are
consistent with international human rights norms and standards® It sets high standards and in
implementation, issues like weak institutions, and lack of resources can hinder the effective realization
of these principles.*® Hence, choosing implementable “the rule of law” conceptions is essential by
clearly defining the rule of law.

35 Unit, Digital Solutions. “What Is the Rule of Law - United Nations and the Rule of Law.” United Nations and the Rule of Law, October 11,
2023. https://www.un.org/ruleoflaw/what-is-the-rule-of-law/#:~:text=For%20the%20United%20Nations %20 (UN.and %20
which%20are%20consistent%20with.

36 https://www.idea.int/sites/default/files/publications/challenges-to-the-rule-of-law-in-africa.pdf

36


https://www.un.org/ruleoflaw/what-is-the-rule-of-law/#:~:text=For%20the %20United% 20Nations%20(UN,and%20which%20are%20consistent%20with.
https://www.un.org/ruleoflaw/what-is-the-rule-of-law/#:~:text=For%20the %20United% 20Nations%20(UN,and%20which%20are%20consistent%20with.
https://www.idea.int/sites/default/files/publications/challenges-to-the-rule-of-law-in-africa.pdf

c

(&

C

0 o636
C3200p06®)

(N
C

O

c

.S . QcQ
qp:56 030503
Q000603600

Q

<009 INCINOORLEOONI

i
¢
o
o
o
o

8

(§

¢

O3

oC e
©

e

620000V

6
o)

o
o

o
o

C
dgteap
C

c

o
]

o
o

9

(-]
0D 0000600000

L

C
(9]

000D QN3IQC3II6

o
o

8¢
P

c

1202 39000:3280:Q:

e
Cu
§o

§ (03
(o

ocC
fcrlopler
600§

o
o

3

E:0g8
C
00D 6330000
C
CD

c
pdesmncdepd
[6¢

(&

© 396000C3200
$20p0

Q
00D 0D
[
Ju
Q
o
B

Ge

3
9
Q
T

39

Sl:
: GG
C
&

J

9J00e (procedural justice)

Q

o
o

(o
Q9
Q‘):El):G
Q0
020!
LL
cre
5
C
0000,

I

2030, 3
p063

&

)

20000
@
QP

c
200003
L

P06000CYOIPOEIMDEE:06:6
0

c
o
o

c

¢ 006P:p063
C

6

P
oqc
56

oS
<
2

¢
37
o

39

c
O

c

[%)

<

P

& o
o5
[e]
o B
i

. .C..C..QcC
rcpdsphiaitep oep

o
L

o
o

A% 2
Q) qoubm
&8 8
mucc. ]
5 &%
OMPCM@OWU
7Q0 [el e
MCW ]
- © muou
© W &
ow@ m
285
Wﬂc@c%
WO 8 on-
v € “ql
© & g
£ 8 8
CCq X3 Cm
8 o

@ 8
2) 8 8
& e

3N

o
o

o
B

C)Oéll q
c L8
o8} B
Q
GGP('DOg) 39600DC3200p06$CEE)

Q@
\wwc owo o@
8 m Q)
O
8° °8 Cm.wo 3

Brea o
C
C\l)()CD
L
C
QO OO

QcC

e85
justice)
0HOOBQMD O
B¢
L
C
60ln€ e

T

)

37



2.2 Defining the Rule of Law

There is not a unique definition to define the rule of law with one definition that could fit all countries
because each country uses different legal systems, politics, and historical development. However, it
can be understood by studying two versions: the thin version and thick versions of the rule of law.*
United Nations defines the term “rule of law” that it refers to a principle of governance in which all
persons, institutions and entities, public and private, including the State itself, are accountable to
laws that are publicly promulgated, equally enforced and independently adjudicated, and which are
consistent with international human rights norms and standards™®. The debate is still going on
about which versions should be used to implement and measure the rule of law. It is said that a thick
version of the rule of law is preferable to the emphasis on the protection of the citizens against the
states while the thin version focuses on the quality of the legal system: formal legality and an
impartial judiciary®® where Singapore properly score high on formal legality“°. From this point, the
thick version of the rule of law surely protects against human rights violations, ethnic conflicts, and
good governance while the thin version is even compatible with authoritarian regimes*.

Formal legality which primarily focuses on procedural fairness, alone is not a good option to be
implemented for the States where violations of civil liberties and discrimination on ethnicity and
religion are part of the injustice. Formal legality as a thin version of the rule of law is that laws are
general, prospective, clear, and certain®. Joseph Raz pointed out that the principles of the rule of law
are based on 1) transparency and clarity 2) stability, 3) guidance for lawmaking, 4) judicial
independence, 5) natural justice 6) judicial review, 7) accessibility of the courts and 8) limit on agency
discretion*®. On those principles, people are entitled to the predictability of stable, transparent and
clear laws, and fairness on a fair hearing. Those principles practically cause justice as in the Nay Myo
Wai's case.

37 May and Winchester, eds., Handbook on the Rule of Law, 21, 34.

38 https://www.un.org/ruleoflaw/what-is-the-rule-of -law-archived

39 May and Winchester, eds., Handbook on the Rule of Law, 47.

40 Ibid., 31.

41  Raz, The Authority of Law: Essays on Law and Morality, 211.

42 Tamanaha, Brian Z, On the Rule of Law. (Cambridge University Press, 2004), 91, https://www.cambridge.org/9780521843621
43 May and Winchester, eds., Handbook on the Rule of Law, 28.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

In that case, the accused was charged with 66 (d) of the Telecommunication Law (2013) and had
access to the fair trial right while his lawyers successfully defended him that the account was not
his. He was acquitted*’. Procedural fairness definitely grants a just outcome. On a related note, a
respondent who had been a lawyer, also remarked, “Before the coup, there had been ways of
remedies if the right to fair trial and undue process were violated. The torture of the police to the
accused in the custody could be reported to the judge and that misconduct also held accountable
internally in the police department if it was related to the code of the conduct of the police. Although
violations existed back then, they could be addressed and managed to a certain extent.”® In precise,
procedural fairness paves the way for remedial justice.

On a different perspective, the Formal conception of the rule of law is not concerned with a good law
or a bad law but focuses on the form of legality while the substantive theories include requirements
about the content of the law*®. Its essence can be seen in the 66 (d) of the Telecommunication Law
(2013) and it is used to suppress political criticisms in many cases*. There would not be a waste of
time and energy and a constraint on the liberty of the case without this section. Putting aside the
quality of the law, prioritizing only the procedure has a negative impact. However, Fuller asserts that
the rule of law itself serves moral good by enhancing individual autonomy because legal systems
with formal characteristics ensure fair and just content. The government could not immediately do
whatever it desired because of the procedural requirements“®. In reverse, on account of the freedom
of expression, sections like 66(d) where procedural justice is guaranteed, the public made self-
restriction of the criticisms on the fear of losing liberty undermining democracy. In the same spirit, a
CDM law professor stressed, “Laws like the Law relating to the Right of Peaceful Assembly and
Peaceful Procession (2011), the Telecommunications Law (2013), and the Official Secrets Act (1923)
are often seen as SLAPP (Strategic Lawsuits against Public Participation) laws because they create
major barriers to freedom of expression. They prevent people from speaking out on issues related to
race, religion, discrimination, politics, and military influence.™® Therefore, formal legality alone
doesn't bring justice to the people.

Fundamental rights and good governance along with fair procedures are essential to become
developed countries®. They are guaranteed in the thick version of the rule of law. The version goes
beyond formality and procedural aspects. It consists of formal legality, checks and balances,

44 https://www.frontiermyanmar.net/en/66d-the-defamation-menace/

45 RL_Pro-04, Professional Group, September 7, 2024.

46 Brian Z, On the Rule of Law, 91-92.

47 https://aseanmp.org/publications/post/myanmar-repeal-section-66d-of-the-2013-telecommunications-law
48 Brian Z, On the Rule of Law, 95.

49 RL_Pro-06, Professional Group, September 10, 2024.

50 https://www.wallstreetmojo.com/developed-economy;
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

sovereignty of the people, negative rights, and positives®. The UN General Secretary describes the
rule of law as a principle of governance in which all persons, institutions, and entities, public and
private, including the State itself, are accountable to laws that are publicly promulgated, equally
enforced, and independently adjudicated, and which are consistent with international human rights
norms and standards. It requires, as well, measures to ensure adherence to the principles of
supremacy of law, equality before the law, accountability to the law, fairness in the application of the
law, separation of powers, participation in decision-making, legal certainty, avoidance of arbitrariness
and procedural and legal transparency®2.

Needless to say, people could have fairness only if procedural and substantive justice prevail in the
country’s legal system. In the case of U San v. Ma Hla Chit, where both parties have access to fair
trial rights, the husband made a consensual divorce with the wife even though he knew she had
committed adultery but did the division of property based on a consensual divorce. Later after the
divorce, he submitted to the court that she was not entitled to the property because she committed
adultery. The chief court decided in favor of the ex-wife that the consensual divorce was apparently
done and here after that, the court shall not decide the case of adultery-based property division®®,
Here, it is distinct that when both parties have access to procedural fair trial rights and a decision
based on mutual consent, a fair result comes out. To add, a former lawyer described, “Between 2016
and 2020, legal paths were more open. You could make appeals, and if you knew how to use the law,
you could use it as much as you can. Before the military takeover, in Hpa-An, the police mistreated
a person, and there were clear signs of abuse.” During that time, men in particular faced more
beatings and mistreatment in the justice system. Back then, even in detention, a lawyer could take
photos of him and gradually present the evidence to the judge. The police officer involved also faced
disciplinary action according to police regulations. As a result, the defendant no longer had to endure
mistreatment or torture.”®* For those reasons, a thick version of the rule of law is crucial for the
justice of the underserved community.

51 May and Winchester, eds., Handbook on the Rule of Law, 21.

52 Ibid, 25, 34.

53 U San Vs. Ma Hla Chit, 1966, MLR 513 (B:65¢ ecvqié opBE eone gopn)
54 RL_Pro-04, Professional Group, September 7, 2024.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

However, the thick version of the rule of law could be problematic for countries that are politically
unstable and dealing with conflicts because it does not allow room for gradual progressions and
entitlements rather than imposing international norms in domestic applications®®. It does not mean
there is no room to improve the rule of law there. In Myanmar, since 2010, it has experienced a series
of highs and lows in the rule of law index®. Moreover, it can be seen the country has struggled to
improve in the area of formal legality, checks, and balances, sovereignty of the people, negative
rights, and positives because compared to the previous authoritarian regimes, it had held elections,
guaranteed limited access to the fundamental rights such freedom of expression and associations
and combat the corruptions with the anti-corruption commmission. Certainly, there have been rooms
still to be developed while there are institutional weaknesses. Accordingly, rather than a general thick
definition of the rule of law for the Country, well-grounded principles that could be embraced with
the essence of the rule of law have to be brought out.

55 https://www.clingendael.org/pub/2017/a shotgun marriage/1 problematising the rule of law as a concept/#:~:text=The%20
‘thick'%20version%200f%20the.how%20they%20are%20arrived%20at.
56 https://worldjusticeproject.org/sites/default/files/documents/ROLI-2019-Reduced.pdf
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2.3 Mapping the Rule of Law for Myanmar
from Thin Version to Thick Version

From the arguments above, a thick version of the rule of law is necessary to imple-ment the rule of
law in Myanmar. On the other hand, in the version, there is no one supreme definition and that thick
version of the rule of law is broad because the attributes in the thick version include formal legality,
checks and balances, sovereignty of the people aka consent of the people and human rights®’.
Moreover, these ideas are contested by each other and within each of them. For example, within
the freedom of speech, there must be a balancing test between freedom of speech and hate
speech for the benefit of the public®®. When it comes to the conflicts between checks and balances
and sovereignty of the people aka consent of the people, the judiciary strikes down legislative acts®®
and vice versa®. However, it does not mean these attributes have to be thrown out to refrain from
controversies and leave the core one — formal legality alone. Within the fair procedural arrangement,
substantive justice has to be balanced for the best of the public interest.

Bearing this in mind, there is a conceptual framework of the rule of law that Myanmar could adhere
to.ltis 1) limited government powers, 2) absence of corruption, 3) order and security, 4) fundamental
rights, 5) open government, 6) effective regulatory enforcement, 7) access to civil justice, and 8)
effective criminal justice®™. Compared to the rule of law indicators of UN where police, judiciary and
prisons are only included®, those principles are the best match for Myanmar’s Struggle for the rule
of law and federal democracy. Mapping out those conceptions, starting from the Independence of
the country, one can see certain weaknesses of both institutional framework and substantial
factors in each content of Myanmar that needs to be improved.

Myanmar gained independence from the British in 1948% and continued its governance with the
newly enacted 1947 constitution. Although the country continued with a democratic system,

there was corruption, factionalism, conflicts, internal struggles, splits and upheavals, and ethnic
tension that undermined the rule of law®. As the formal legal structure, the Constitution of the

57 Jergen Maller and Svend-Erik Skaaning, The Rule of Law: Definitions, Measures, Patterns and Causes (Basingstoke: Palgrave Macmillan,
2011), 21.

58 https://kashmirobserver.net/2024/08/20/balancing-free-speech-and-hate-speech

59 https://www.uscourts.gov/about-federal-courts/educational-resources/about-educational-outreach/activity-resources/about

60 https://constitution-unit.com/2021/08/27/the-judicial-review-and-courts-bill-must-not-undermine-the-important-role-the-
courts-play-as-one-of-the-checks-and-balance-that-exist-in-our-unwritten-constitution,

61 Measuring the Rule of Law: A Rule of Law Index. Washington, DC. World Justice Project, 2010, 32

62 United Nations, Rule of Law Indicators: Implementation Guide and Project Tools, 1st ed. (New York: United Nations, 2011), 4-7.

63 https://www.irrawaddy.com/opinion/commentary/70-years-struggle-independence-goes.html

64  MiMiGyi, (2011), An Andlysis of the Parliamentary Democracy System in Myanmar (1948-62)
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

Union of Burma 1947 placed the legislature, independence of the judiciary, and a good executive
government into well-shaped institutions. The system could not make it to reduce personal rivalries
and ethnic tensions which led to the political instability®® and there were human rights violations like
reinstating the state religion under Prime Minister U Nu in 1961°°. In 1962, the coup happened and
judiciary independence deteriorated over®” and there were a series of human rights violations®,

Between 1988 and 2010 when the country madeitself under self-imposedisolation and international
neglect®®, the military continues its system of military governance and there are a series of human
rights violations”®. It could be seen that since independence, weakness in procedural fairness along
with substantial injustice between 1948 and 1962 could not bring the country to be prosperous.
After that, it even lacked formal legality throughout the changes in the political landscape and the
country system. Ethnic problems have shown that formal legality as a thin version of the rule of law
could not alone solve the problems of the country. The lack of substantial justice such as ignorance
of ethnic autonomy, an essential part of the thick version of the rule of law, could not bring justice
and peace to the diverse community of Myanmar. It has been shown that there has been a
deterioration in the rule of law because of the misuse of government powers, corruption, human
rights violations, dictatorship, and failure of judicial independence.

After about five decades, Myanmar started democratization starting from 20107 and the coup
happened in February in 2021, resulting in the discontinuation of the transitional process. Between
2010 and 20207 there were significant developments in the rule of law such as in the area of
form and state and form of government where the quasi-civilian government is changed from
military dictatorship, free and fair elections in 2015 and 2020, development in the judicial sector”.
However, as a deficiency in the rule of law, a member of the central research committee of NLD
highlighted, “In U Ko Ni's case, even though he was murdered in public, it was very difficult to get
the CCTV footage at the time. The trial process took so long, and even now, those who killed
someone openly have not received the death penalty. Even though people know who was behind it
and why, the full truth has not been revealed.””* In the World Justice Project, 2020, Myanmar is

65 MiMiGyi, (2011), An Analysis of the Parliamentary Democracy System in Myanmar (1948-62)

66 https://rpl.hds.harvard.edu/fag/buddhism-myanmar

67 Myint Zan, “Judicial Independence in Burma: Constitutional History, Actual Practice and Future Prospects,” Southern Cross University Law
Review 4 (December 2000), 31-37.

68 James A. Goldston Human Rights in Burma (Myanmar) (New York: Human Rights Watch/Asia, 1990), 2-3.

69 Maung Htin Aung, “Myanmar - Myanmar since 1988 | Britannica,” in Encyclopaedia Britannica, 2019, https://www.britannica.com/place
Myanmar/Myanmar-since-1988.

70 Nick Cheesman, Monique Skidmore, and Trevor Wilson, eds., Myanmar’s Transition: Openings, Obstacles, and Opportunities (Singapore:
Institute of Southeast Asian Studies, 2012), 3 -11.

71 Cheesman, Skidmore, and Wilson, eds., Myanmar’s Transition, 3-11.

72 RL_Pro-02, Professional Group, September 12, 2024.

73 Danish Institute for Human Rights, Summiaries of Research Projects in Myanmar (Copenhagen: Danish Institute for Human Rights, 2013),
https://www.humanrights.dk/files/media/document/Summaries%200f%20research%20projects %20Myanmarl.pdf.

74 RL_CGs-27, Concern Group, September 11, 2024.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

ranked as 112 out of the 12875, Specifically, the deficiencies in governance of the rule of law can be
briefly seen from the points of above eight conceptions structurally and substantially.

Firstly, in respect of the limited government powers, Myanmar’s governance showed significant
fluctuations in its ability to impose such constraints due to the limitation of the Constitution of the
Union of Myanmar 2008. There are three branches of government: executive, legislature, and
judiciary in the Constitution. However, the Supreme Court could not check and balance the decisions
of the military courts where the final decision is in the commander in chief of the defense service’®.
As a highlight, in the Inn Din Massacre case where troops of the Tatmadaw’s 33rd Light Infantry
Division brutally murdered 10 Rohingya””, the two journalists exposed the incidents and finally, the
Tatmadaw admitted that its soldiers were involved in the extrajudicial killing. The tribunal took place
behind closed doors in the military court, ignoring international calls for an independent inquiry”®
and later all the seven soldiers were quietly freed by serving less than a tenth of their sentence.
From that, the military is entitled to impunity even in the massacre crimes and the semi-civilian
government could not deter those violations.

This lack of accountability directly impacts the human rights of Myanmar citizens, especially for
marginalized groups like Rohingya. Besides, a Journal recalled, “During U Ye Hutt’s tenure (as a
minister of information), efforts had been made to implement the right to Information (RTI) law in
the media sector in collaboration with UNESCO. However, only a draft was released, and later it was
withdrawn because of the military disapproval.””®

The military’s refusal to the civilian supremacy by denial of the right to formation, furthermore,
impose the limitation of the public access to the freedom of speech. On freedom of Expression
being limited, many were sued and prosecuted for political criticism®°. Also in the budget sector, the
Parliament could not scrutinize the military budget. The Hluttaw could not make the military budget
accountable to the public®. The military owns an extensive network of “crony companies,” the
revenues from which enable it to avoid accountability and public scrutiny and engage in human
rights violations, according to a UN report released in August 2019%2 The refusal to accept civilian
supremacy prevented civilian governments from reaching successful ceasefire agreements with

75 https://worldjusticeproject.org/sites/default/files/documents/Myanmar%20-%202020%20WJP%20Rule%200f%20Law%20
Index%20Country%20Press%20Release.pdf

76 Constitution of the Republic of the Union of Myanmar (2008), sec. 343.

77  https://www.frontiermyanmar.net/en/inn-dins-story-three-years-later,

78 https://www.frontiermyanmar.net/en/seven-soldiers-sentenced-to-10-years-over-inn-din-killings-army.

79 RL_CGs -23, Concerned Group, September 25, 2024.

80 Athan - Freedom of Expression Activist Organization, A Chance to Fix in Time: Analysis of Freedom of Expression in Four Years Under the
Current Government (Yangon: Athan, 2020).

81 https://www.iseas.edu.sg/wp-content/uploads/pdfs/ISEAS Perspective 2017 37.pdf

82 https://freedomhouse.org/country/myanmar/freedom-world/2020
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

ethnic armed groups and became an obstacle on the path to Federalism. In the view of these facts,
there had been inadequacy in the check and balance aspects to have a positive impact on the rule
of law.

Secondly, to combat corruption, an anti-corruption commission has been established since 2013.
However, Myanmar scores 20 out of 100 in corruption®. The one of the most corrupt is in the
judicial sector®. As an instance, a resigned judge pointed out grinding excessive discretionary
power to the judge heads to corruption. In section 285 of the Penal Code, it holds individuals
accountable for negligence in handling fire or combustible matter and the penalties include an
imprisonment up to 3 years, a fine or both. Since there is no guideline for the decision based on the
damage and satisfaction of the claimant, judges impose a fine and penalties on the wrongdoer on
account of the amount of bribery he gave. He added,” My grandfather had a minor incident at the
factory: a wire sparked, some little smoke came out of it, and the fire department showed up.
Fortunately, there was no major damage; it seems that the only loss was just a small hole in a
burlap sack barely the size of a hand. However, that case had also been resolved with bribery.8s”
This kind of corruption makes barriers for the public to have equal access to justice by blocking fair
and impartial treatment under the law. Moreover, it weakens the judicial institution®® while the
Country needs strong courts for Federalism.

Thirdly, the Constitution guarantees fundamental rights®”. However, as one contextual violation of
the rights, in Freedom of expression, authorities have imprisoned journalists, activists, and others
exercising their right to freedom of expression under colonial-era laws as well as newer legislation
between 2010 and 20208%. In the prominent case of Dr. Aye Maung and the writer Wai Hin Aung
whose speech allegedly advocated the use of armed resistance to regain Rakhine sovereignty?®®,
they were sentenced to 20 years in prison for sedition of the penal code. Instead of seeking political
negotiation, the speech was shut down. This kind of suppression causes the ethnic minority
disinterested in the Federation. In 2020, political rights and civil liberties scored 30 out of 100 and
were marked as partly free®. After the coup, the situation has worsened. As an incident, a law
student who was arrested and imprisoned after the coup, revealed, “There were incidents of being
called out of the cell at 2 AM. to be beaten.” She continued, Il was arrested, taken into custody,

83 https://tradingeconomics.com/myanmar/corruption-index

84 Mathias Bak, Overview of Corruption and Anti-Corruption in Myanmar, Transparency International Anti-Corruption Helpdesk Answer, April
8, 2019, 6-8, https://knowledgehub.transparency.org/assets/uploads/helpdesk/Country-profile-Myanmar-2019.pdf.

85 RL_Pro-03, Professional Group, September 9, 2024.

86 https://www.unodc.org/dohadeclaration/en/news/2018/04/corruption--human-rights--and-judicial-independence.html

87 Constitution of the Union of Myanmar (2008), sec. 345 to 381.

88 https://www.article19.org/resources/briefing-paper-the-right-to-freedom-of-expression-in-the-context-of-myanmars-2020-
general-election/

89 https://myanmar-now.org/en/news/prominent-rakhine-nationalists-among-prisoners-released-in-amnesty,

90 https://freedomhouse.org/country/myanmar/freedom-world/2020
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

made to sit on a bench, had the case read out to use and then sent to prison. That was all. Back
then, it couldn’t even be called a proper trial.®*” Therefore, the area for protection of promotiton of
human rights has to be focused institutionally and substantially.

Fourthly, when it comes to open government, laws are not in all languages of the ethnicity and not
all public documents are accessible. To that point, “To have access to justice both transportation
and a way to overcome language barriers need to be imple-mented”, a former judge pointed out®.
As public participation in governance, a resident from Sagaing acknowledged, “Before the coup,
opportunities to elect leaders who will govern our villages, and ward had been govern to some
extent™, Village and ward administrators are elected by the Ward or Village Tract Administration
Law 2012. However, township administrators are appointed by the central government. Ignorance
of the language difficulties to ethnicities and the centralization of government hinder the
transformation to federalism.

Fifthly, this is in the judicial sector. In 2011, U Tun Tun Oo, who has served as Deputy Chief Justice
was nominated by the President, as a Chief Justice and it has shown that there is a military
interference with judicial independence because it did not change the leadership of the court. In the
same way, the president has the power to appoint the chief justices of the 14 States and Region
High Courts in collaboration with the Chief Minister of the State and Region and it shows executive
domination over the court®. Looking at access to justice, in the Victoria case where two years old
girl was raped, the accused Ko Aung Gyi was released by the court while the CID’s police were
surprised by the court decision®®. The case was dismissed®® and the suspect has been missing even
though the victims told Ko Ko did it at school®”. Furthermore, there was even corruption in the
country-wide alert case. In the case of Aung Ye Htwe, a well-known comedian and social media
persondlity, he was fatally beaten at a New Year’s Eve party in Yangon in 2017 and died in hospital®.
Than Htut Aung, Pyae Phyo Aung, and Kyaw Zaw Han were arrested and charged under Section
302 of the Penal Code for murder®. The case was initially dropped after judicial authorities allegedly
received bribes from the suspects’ families and this led to public outcry and a retrial. Law officers
and Judicial officers were prosecuted for bribery'°°. In this matter, even in the highly profiled case,

91 RL_CGs -15, Concern group, September 11, 2024.

92 RL_Pro-01, Professional Group, September 11, 2024.

93 RL_CGs-24, Concern Group, September 12, 2024.

94 Melissa Crouch, “Judicial Power in Myanmar and the Challenge of Judicial Independence.” Asia-Pacific Judiciaries: Impartiality, Integrity,
Independence, 2017, 8-9.

95 https://www.irrawaddy.com/news/burma/myanmar-police-slam-court-for-freeing-suspect-in-toddler-rape.html

96 https://www.bnionline.net/en/news/victoria-rape-case-charges-dismissed

97 https://www.bbc.com/news/world-asia-49080029

98 https://elevenmyanmar.com/news/aung-yell-htwe-murder-case-to-be-retried-with-22-plaintiff-witnesses

99 https://elevenmyanmar.com/news/aung-yell-htwe-murder-case-to-be-retried-with-22-plaintiff-witnesses

100 https://www.mizzima.com/news/law-and-judiciary-officers-prosecuted-connection-aung-ye-htwe-murder-case
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

there was corruption, rather than seeking remedies for justice. As a further point, a former judge
shared his experience dealing with fraud cases and serious offenses, where plaintiffs and
defendants often come to out-of-court settlements. In these cases, offenders stay out of jail by
paying off legal officials and police to have their charges dropped. Since there aren’t clear guidelines
onwhen cases should be dismissed, repeat offenders take advantage of this, escaping punishment
by paying bribes. He, frustrated with this approach, tried to enforce stricter rules in a fraud case
involving a repeat offender by refusing to dismiss the charges. However, higher court officials
reversed his decision, allowing the case to be dropped. This situation is common, where cases are
dismissed if enough money is paid, and officials overlook the need for real accountability.

The judge had attempted to go against this trend, but the pressures of the system ultimately
overruled him!°, It is said that most cases in civil courts are handled not just by judges and lawyers
but by “brokers” who, in exchange for a fee, often agree with judges on a predefined settlement©2
To seek out justice, the courtrooms do not welcome the truth rather than their wealth. Equally
important, in an experience shared by a female activist, she was sued for demonstration even
though she submitted for a permission on that according to the law. She added, “The judge wanted
to decide the acquittal on us with his authority, but he was ordered not to do so.” Finally, she was
fined 50,000 kyats, and she lost her freedom of movement while she was being charged'®®. From
those deficiencies, itis clear that institutional weakness and substantial injustice make it inadequate
to handle justice.

From the above factors, the implementers and advocate group along with the international group
has to implement strategic plans and development plans for the rule of law based on the nine
concepts of the World Justice Project. It is true that it is quite challenging for Myanmar where there
is weakness in institutional framework and limitation in resources. However, keeping those
conceptions as a vision of the rule of law, building up from the foundation for the country is the
right way.

From these conceptions, deep-down analysis: problems and recommendations on 1) judicial
independence and access to justice, 2) the rule of law and its failure to protect human rights
throughout Myanmar’s history, 3) the role of state and non-state actors in the rule of law 4)
Effective and Inclusive Governance on SDG goals and 5) Administrative Jurisprudence: Judicial
Review Process is discussed below.

101 RL_Pro-083, Professional Group, September 9, 2024.
102 https://knowledgehub.transparency.org/assets/uploads/helpdesk/Country-profile-Myanmar-2019.pdf
103 RL_CGs-21, Concern group, September 17, 2024.

56


https://knowledgehub.transparency.org/assets/uploads/helpdesk/Country-profile-Myanmar-2019.pdf

c oC o ﬁ c C c C (o c c c c
[B§endCce omaqw@@emc@m@ew)meq 06: e@oc g

m@[eql (\)03(06(6)0356 (DS[):BUGS?‘) gl 26Q) OD\'D ODEGGIDU)GPQ E[SIQ)@ 320008 3’3@ Qp:

060 360pdeepist (Brecoieom [Gdeep:adtepargep:0at mep 1095 ooe;p 15030000 0ep:E{oCo :3’96(7:2]
C
30005 6[9C:9 (9060 s[oC: GE:EIzemI(03103 9je0d0dN O]

L I

o
C Q C N o C C C c O fT\ C o C OocC Q C C
9P:0pd P0E36A:EPIEPHAP:SC QP VxR AE GE:0336edIgaIdep:0d qoad6iee(G: samtacde
(o (o C (9] C C oc C C C C (o C C (o (o C o
66pCaRCze5(0300001 39EP:T) 0D FOE 0EHRJEAVPOPEN §ECPVE$IJOIYP: BFEAND
6[o€ (066 cobdlogzan§onep:oopd GE:aasfaares0d 3agCe0mE0n0m cndegeo:BE(6s @83@6@ septad
G Qo9 YECY$RQYPP0X GL: $OP 398€ QA §B0:(3CHGE 9 66PCQY
f'] (o C C fT o _C C C (o =]
65[030laopdI gﬁ@@"memeo @mqjm:m"ecqpeg?:ng qc:(ooqroa[;

QC c C 00O
CDGCD@(J%S’D@O)Q)SO)C OQJmQP O’)O(DS\JGW E)C &)§E§C ESC OGCDC OZL)J()GOCD 8063@@ QJB GJ) (D (QJCOO Gﬁ

Lt

(9] C N (o o
[B06:320051 a3ea0500pd: 3000d0EP:§3aepdap:on GE:elad (80580503 00dEEH3(3: 3603 cﬂooaoogg@[@
(N c . 86 L Q. CQ CL6° cQ . c ¢ I
2001 0Y6C0D0DE0M ege@oeoqeaoooom 39P:0300000305(8: 0:00$§aep:m 08e§E0 000§09e O
Co o _Cc o (o C O C C C co c _C Cl’] C
0§366q$ CII0ROIMD Qjmogoa[g)[ooo:oa@ 0396839659005 [36§:{cd0H[6dAloopdi

Q [re, [ o8 305 1S a8 810 6:363550055: 055 83m:0n: C o C o ¢
oBooepsaR(0d:on ojéie(omE:af 80§0)Ca§(030:860050p: 056 E183m:eP:00aM 6§0058:0RC 203 AY6:
c?):ogo éo;)én mep@ér@yﬁ sag?saqp"orr% O)GT)“OJ@G"QP"&EZ 666$QP0DANEM "gmsqp:"(brokers)mo ('Y?J((':‘

C C Q C Q C C C
0905e(9qE:[0300p307 B[032005N GE:Qen: Qp 03@ 3’986@ 65096 006p:0R(03:6P:sC3a07 (03|00E0 D5 :
C Q C C (& c
600 6[0C0P5Hq3H36 WE0NCIAOEa0EErHAEON CIEPIgIRN3 §PEYEPE DaP:gEeP:nd 36

LC e Q 00 Q 0 O Q . (8. SRS C 0. @, Q
(eslasHectos) ege@ne§(pm 3603 00:{03]83(0300p01 30000:09 3066:(03:00P0[9OOOIED - FG|E0E: 0O

o3

C o ca, N C 3 C C 6( C) C C C CoA N
WOEP:POOT: §J60IVPY 360R3(03|304) oa@oa@ p0635¢3p5(505(3G8¢)3C[0gId 0E[Qe0MNC:59600
C C N _OMC o N (o Qo O C Q C
opd: 20g[09(6¢ ooep:oga@[éc:a@qoa@u DM mq) :D@:oo 0RJ$E030Y 0DEPEEDCYOIONT) YIIYEID N

N o C _ C Cc o 0 f] (o C o C C cQo C
$80:(059)C6000) 8cden68 328§0005000:0006603 a3dlonudi 6§00dEY:eI600) BCdEE §0,000 0O FAOFD
39(8: 006p:9860pe1 QYEHO:ENEEPD: 8):4:8qlonud™0n eleadam:apdi Ada]aC:amsspdiajdap:
q ° q)°o q 81 o o0 vo”° foka @" l°€ﬂ°»q @ T LJLO ° °§@°J LP"
QR G o c..Qc e 8.8 oc, ac Iy . o . C
6080C(0IpdYE 3E30p5sEdC 3mispDi9sE 35600qPCsEDC ©OEPOIB(ONE CEP:DYT 6&H
680§ I60000ed0p0e coep:dlaogdi

J J

32000501829)05300005¢P:03 ©00p3e) 360CEW 6a0EGIIREP:SC opd: l:q"?oeaooeq 38eP:a000
8Eemom Saogsoé 203 :5C o:e(ﬂ(czzooo World Justice Project(mggmq):gjmgsg )eﬁ ooeoooooep (0)

' C O o 0 o C Q. OC C o (O Q o (l)C
9J0503 326(8(3: oepsp063 §:8:66:320900 60N Y)|UBEM3E:aP:sE §[8req: BoMIFap:a sc;emcs:;oo@e(so
C C (8 C (8 N C OocC CcC C C C C o C
6800Eg0dqepd Es@a)@u 3330005580 CepeeontsCanql: 3(gdep:ogt 0§003)00ep:  3:0:5p0:65000)
[6§e0§Etan0gad B§eslagae(godangr: §eso0pden 9§Slaopdn afeadd dB3pnras0ep:03 CIEP:R0E3Y:B6q;:
39@039@8&30"0030 CY)C"E_) 530000 396@53908@5@ fos) Ceaooorc)@(cz"o:) 5 0§mSeom C°C08°E95:D Si
)| ple C1avicEien 7 ey 3000 9§M§EANHP:CV6: )

J J

B3 206010006p:3093806p:03 36[68¢) 6300566D(0d] 36[NE:36pap:(8d0p) - o) mep:8qteq

? EPE30R30QPM) 396|394 336PRpP: 22 6P:06|C6Q):

¢ ¢ ¢ B 0 C ¢ eoq c oc. ¢ c . oo ¢ Q .9

QOOOY$E ooep 9J00Q03 LMYE:B5CHI |) (§§67008C:00060PaD COEP:0E3P:Bi6q:5¢ 3EREEET

0MMUI60:aS CEEIMG:0l 0) O 0638°8°e :00€ $E60C 8EE60MBUNIIE0M 03GLP: (State

3 195 G YQEQ P) 00EPROEIPiR:EEE0C $C 3 ? PIQQP:

and non-state actors)el :a§:00001 G) ©980056[0003[BE03:000566: QRbe§:a|0deP:(SDG)Eep Beepod
! '?" o q 8 o o° l° T° q“Q@J?“J GLP T GP GP

Q o cocC C C C C C ocC o cQo _C C C

@: g:0d:lo§Eeam 390@10@0)&@{)@0 9) 309)66q:80Cep posaseEep- 0EP:gm 0058 @ooo@ )
O (o C C C o C o

c§:09 (Judicial Review Process) ©20p303s¢ 00500056000 [Goongoep:sC 33[03[0[aj0dep:03 &

3

3 8
—en
Qo 5

on
=90

on

6C\;)C\I)€D§Z®®Gj GGJD(DO‘Z))C 6&336%30)0@(0)3()]&)@0H

57



2.4 Concept of Independence of the Judiciary

With regard to the definition of judicial independence, as stated by Sir Guy Green, the former Chief
Justice of Tasmania, “the capacity of the courts to perform their constitutional function free from
actual or apparent interference by, and to the extent that it is constitutionally possible, free from
actual or apparent dependence upon, any persons or institutions, including, in particular, the
executive arm of government, over which they do not exercise direct control™°4 According to John
Lowndes, judicial independence is the ability of the judiciary to operate within the government
structure without external influence, including other judiciary members'®®. The safeguarding of
judicial independence encompasses various aspects of different level: external and internal
independence, as well as institutional and individual independence. External independence indicates
the judiciary’s autonomy from the Executive, Legislative, political authorities, and any other
nonjudicial bodies. Internal independence is referred to protecting individual judges from
inappropriate influence originating within the judiciary, particularly from other judges and, most
critically, from senior judges!©®.

For the necessity of an independent judiciary to uphold the rule of law, the United Nations adopted
the Basic 20 principles'’. The essence of the UN Basic Principles on the Independence of the
Judiciary is that the judiciary must be independent and impartial, ensuring that judges can perform
their duties free from any external pressures or influences, with security of tenure, adequate
remuneration, and proper training, while upholding the highest standards of integrity and
accountability to guarantee fair and just legal proceedings for all individuals. The independence of
the judiciary, as outlined in Principle 1 of the Basic Principles on the Independence of the Judiciary,
is to be guaranteed by the state through its constitution or law. Furthermore, it is the responsibility
of all governments and other institutions to respect and observe this independence.

104 T. K Malcolm, “The Independence of the Judiciary in the Asia-Pacific Region,” (10th Conference of Chief Justices of Asia and the Pacific,
2003).

105 Dr John Lowndes, “JUDICIAL INDEPENDENCE and JUDICIAL ACCOUNTABILITY at the COALFACE of the AUSTRALIAN JUDICIAR,” 2016,
https://localcourt.nt.gov.au/sites/default/files/judicial independence and judicial accountability at the coalface of the
australian_judiciary .pdf.

106 Katharina.kiener-Manu, “Crime Prevention & Criminal Justice Module 14 Key Issues: Topic 1 - the Main Factors Aimed at Securing Judicial
Independence,” www.unodc.org, February 2020, https://www.unodc.org/e4j/zh/crime-prevention-criminal-justice/module-14/key-
issues/1--the-main-factors-adimed-at-securing-judicial-independence.html.

107 United Nations, “Basic Principles on the Independence of the Judiciary,” OHCHR, September 6, 1985, https://www.ohchr.org/en
instruments-mechanisms/instruments/basic-principles-independence-judiciary.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

Owen Fiss discussed that constitutional protections for judicial independence should shield judges
from external influence, secure their tenure based on good behavior, and allow removal only for
misconduct, as seen in the U.S. Constitution!©®, In the 2008 Myanmar Constitution, it is founded
that the great general provisions inadequately ensure the independence of the judicial branch,
despite sections 11(a)!*® and 19(a)"° addressing judicial independence. Compared to the
Constitution, Code of Judicial Ethics includes more provisions emphasizing judicial independence,
ensuring impartial decision-making, safeguarding judges from external influences, and maintaining
freedom from bias, all in alignment with international standards and ethical guidelines. Despite
certain constitutional and legal provisions that guarantee judicial independence, there is a
significant weakness and challenges in the practical implementation of these formal guarantees.
In other words, the legal framework for judicial independence exists primarily ‘on paper’ rather than
in practice.

The United Nations Basic Principles on the Independence of the Judiciary, in its section on Selection
and Appointment, describe standards for judicial selection. These principles emphasize that
individuals chosen for judicial positions must possess moral integrity and professional competence,
coupled with appropriate legal qualifications. Furthermore, they mandate that the selection process
incorporate safeguards to prevent appointments driven by improper motivest,

In Myanmar, the appointment of chief justice and judges of courts is conducted by the President.
However, the president’s authority to make this appointment is contingent upon the endorsement
of either members of parliament2. It appears that Myanmar’s judicial appointment process is
controlled by various kinds of political institutions'®. The Supreme Court is vested with the
responsibility of appointing judges to the lower courts. However, according to reports, this duty has
been delegated to a Civil Service Selection and Training Board**. There are numerous constraints
in Myanmar that hinder the successful implementation of these guarantees. Myanmar Judiciary
system exist various forms of interference, including interventions from political authorities or
parties and Interference by the executive branch, intrusion from other powerful people as well as
attempts at influence by wealthy individuals. Additionally, efforts by senior judges to exert influence
over junior judges represent internal interferences that can undermine the impartiality of the
judiciary.

108 Owen Fiss, “The Limits of Judicial Independence,” Law Review 25, no. 1 (1993): 61, https://www.corteidh.or.cr/tablas/r38332.pdf.

109 Constitution of the Republic of the Union of Myanmar (2008), sec. 11(a): “to administer justice independently according to law”.

110 Ibid,, sec. 19(a): “The three branches of sovereign power, namely legislative power, executive power, and judicial power, are separated, to
the extent possible, and exert reciprocal control, check, and balance among themselves”.

111 United Nations, "Basic Principles on the Independence of the Judiciary,” OHCHR, September 6, 1985, https://www.ohchr.org/en
instruments-mechanisms/instruments/basic-principles-independence-judiciary.

112 Constitution of the Republic of the Union of Myanmar (2008), sec. 299(c).

113 International Commission of Jurists, “Country Profile Prepared by the IC) Centre for the Independence of Judges and Lawyers,” July 2014.

114 The International Bar Association’s Human Rights Institute (IBAHRI), “The Rule of Law in Myanmar: Challenges and Prospects,” December
2012.

60



https://www.corteidh.or.cr/tablas/r38332.pdf.
https://www.ohchr.org/en/instruments-mechanisms/instruments/basic-principles-independence-judiciary.
https://www.ohchr.org/en/instruments-mechanisms/instruments/basic-principles-independence-judiciary.

c oC o ﬁ c C c C (o c c c c
[B§endCce omaqw@@emc@m@ew)meq 06: e@oc g

m@[eql (\)03(06(6)0356 (DS[):BUGS?‘) gl 26Q) OD\'D ODEGGIDU)GPQ E[SIQ)@ 320008 3’3@ Qp:

Owen Fiss o:)@C 00ep:8eCeqragdde3acpad §opd:03a6([Esp0e300pd MeP:oR(ad:ep:am: [aCofmag6:d:
96 3E:00005 30030A5[Go60q§ 60MCigiean (GeedieasEdy) GE:03El 6p0:00m6:03 A)Ejse
()l§ °o§ l i el q M I Gp T MTMY l 61§

g

i}

2]

¢ < G QC, e 9 Q. .C c,
$C saeeqm§gnmgoqsae@aeoesogc 669(00:00p)3TIC: 30YYCQJOI[3E:HEPIN BEIEPOCE[0MNCE: 6808

o O

RS SN C.o . c c Q o .. ¢ 8 ¢ . .9cq [P
6529000011 JOO® 956 §0p0:036(35p06309C 986 00(M)sE OR(00)030pD CE:BECER:EICEPQYOOVOYTT
[0go§:00:600500p5:  0ep:8gEeqacBICelayodbe0d cdecntdgy 3edajdee0:8Ce(0NE: 607qo0R
Go2000: P2 ODEP:0QLEeeQuICENcy QO QY 9 ) 9 s 6026201
~ Qo . £ 880054 e ¢ . oc c < Q e c . C C.Q s
§opd:0326[35p0635¢ §C:09pAlon 006p:B6Ceq:adEEP 09IC00DP0E30YE 0DEP:BECEEEYEIA0Y03 F6V:00D:
@(Cm DO3HEIN ac")"[;soga 03 @84 fos) °o;>@9°e 23M: @80@@0}8"8"@@ 3003MN60BESE 39003

° T T’ kJ \J ° €P° i °LP° ° D TR T (o] ° P

o _C C C 0OC oc¢ C C (o C f] (o C e _C ocC C C o o
BodeD:99 00C:60:6065 00§:a56:(3C:0000) [G5r§:aJ06p: AloCoopdi 0eP:BqEeqEadtapagE0903 306d
CoN Q. . c Q¢ Con &, 00 ¢ ¢ Q. A o Qo c
0 gﬂ@@@sae@agoesjsg p0633Cep(0Gr§:8J0d3F]Ge00d00pd: E:006p:0E3MEHRMIEP:A) VD60

Q (S c.Q [ 255:010558 8Sadloon: QesSlaroSi 0rS555:53 0
326000E3200p06076p0RE 300000CEPI603N25p0:RJ0D$E B563loe: §e50l00pdN 06§p0:a06600D aP:BaC

ocC C C C e _C C C C C C N C C [0) CcO
66:a0CEp (YODCV0§I0YTD DEP:BELEqIEINENPS EHEERNREETH0IT @ogmeo’Tmcw) calelostenlovtaleh

[¢] T o J
C
OD&)‘II

2

o]

)~
" Q

9 ¢ Qg C (8 Q c, Cre.Qc¢ C
(D(;T)S@G]CGG]EEQCGT)C\)O’JC\) ?Og o063 66]0@&)66(&%03@ &C 8%3@0@02&)0@@(&"339080) (YPCDOOGQ

° L

o Of

(o
&
p egzegng%saogm d9Srap:0? em@ooo:cnéu a)3e6[3d0ep:o0pd 0oep:eq;
50 O)O%é“QJ&Q%ODé oacczecof)eoao EP:p063a]CEPIITYC:0PisC WD
C

36[330ap:m mep:dqCes:
sep epagiepicncpch eg:y
030 oybocbabopst ogbionyBestiep saapimaEigpiiauebon ecorevieddigemniosghn Flat sgras
66:000C§:0903¢ venyPM$E0m qR0guORJMEPI(GE gJ$:a0eap:0d o:ad:q§ MERdAM:0Y [9Gr§:aj0dep:

QcC

0C

T
C
QO

Slo€aoghi

oC. N ISP [, . C__CMRC. Q ¢ .c, ¢ Q _C
9C COg CYZ)GP»CDEJ QJ[O&(; 006G Qs6El CDGPoOR@nQPnS‘%S’DO@CQOP OO(gCD(D GEXYDCQO'DCD@II jeviciovs)

c c ¢ Q [ c .., C Mm¢ Q ¢ Q

Qo3 oocgmeﬁs@gg:mmn&)@ C\gU)GU)’)G@@O’)G‘PoGﬁ GGTJ(YJSQ(B’QG(STO(;C [=[estovlevien]] E)§GQ(DGTL®G]CGG]»C\?O

N

C. . C O00Co» C (o3 e] ocC C (N C C o C C C o
Ca?ﬁ@e():l) @CCSGFSQ(&SD@@ZS’DQJ[SQJ[Z(D CD@:E?J[OCIDZCD@CDSUDGE{DCOD@II CDGPS(%]ZQJ[OCD@ GGJ)(DCDGPSG{]K%P:

(3

(o c Cc _C co C o C C Q Co c O (o (o C
00ep:aR(03:gp:a§390 0100§60:305 C:9EGoopdi a3endcopd: 328qCameP:are 0]00§03 0§c0bseg:a)0d
S [P S C QM Qs C Q. . C . Q cme Q c
:5¢ 6000)Ceqs0p0H3Qa8 Ahaabam:aopdn [§§en8temt wt:amesgidep:al santeten msomtacogh
C C c [ c C C o (9 (o OC o e _C C C OC o
6696pY 2§ OM(§O60P) M§DYYDEP: ep:gd§oopdi [§§e8EE mep:Bateriosdat §EEeq:amam
ocC R Q C l’] Q . C C C C . o C C C C C N 60 R
8Eep: a3eunadd dloBepie oEegpodgadecder 36a6eq:0aBEe 0Cepadgoducder sa(gean 3m(3:ep:
9 of:eq)(ﬁo)(ﬁcs(ﬁe ¢ gj6:omea0(d|cdgpzel

o nYs o]
.0 0o c ¢ ¢ o ¢
¢ mgfgfzeom oEegpodgadecdeep:§oogdn

60,

~
2]

@rooég C[__0,° Q. Nxnos Ec 0C. e c . .c
Q0:0:6$(A200:0 30I390C [99609CC 0IEP:DE|CEE:050

61



Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

Moreover, the evaluation of judicial entrance examinations and the assessment of judges’
performance in Myanmar are predominantly conducted by law professors from Yangon University,
many of whom have never been involved in practical legal experience or worked as judges. The
judicial appointment process ostensibly aims to promote merit-based selections through written
examination scores. However, as reported by USAID (2016), there are instances of individuals
attempting to circumvent this process through bribery®. This phenomenon raises significant
impact on the integrity of the judicial selection system and impediments the placement of qualified
judges within the judicial system. A respondent from the legal professional group suggests that the
oral examiners themselves have accountability and responsibility, and the appointment process
needs to be transparent to gain public trust and confidences. In particular, there are no mechanisms
for overseeing the judiciary’s operations—such as appointing, promoting, and disciplining judges,
as well as safeguarding judicial independence and ensuring the effective administration of justice
like a Judicial Service Commission in Myanmar.

Political and military influence pose significant barriers to respect for the rule of law, thereby
hindering strategic litigation. In instances regarding government officials or their corporate
interests, judges and prosecutors often fail to assert their independence, causing perceptions of
unethical behavior””. One of these limitations is that the executive branch, particularly the military
and security forces, exerts significant influence over the judiciary!®. The majority of respondents in
the current study also affirmed this issue. The decades-long authoritarian rule that has undermined
Myanmar’s legal system!®. The military’s interference and influence in the judiciary can be
characterized by two primary forms: institutional infiltration and direct or indirect intimidation. First,
people from military who are either active or retired military officers or those aligned with military
interests have been appointed to key judicial roles, the strategy the military uses to exert control
and influence through them. Second, the military often exercises its authority to threaten and
pressure judicial institutions or individuals within the judiciary when operating to favor the interests
of the military or its affiliates, resulting in biased and improper judicial decisions. These two
strategies mainly result in the weakening of judicial independence and impartiality.

115 International Commission of Jurists, “Country Profile Prepared by the ICJ Centre for the Independence of Judges and Lawyers,” July 2014.

116 RL_Pro-06, Professional Group, September 10, 2024.

117 International Commission of Jurists, “Handbook on Habeas Corpus in Myanmar,” May 2016, https://www.icj.org/wp-content,
uploads/2016/06/Myanmar-Handbook-on-Habeas-Corpus-Publications-Reports-thematic-reports-2016-ENG.pdf.

118 Ibid.

119 Ibid.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

This systematic placement of military-affiliated personnel within the judicial system creates an
environment where the military can easily influence judicial processes and decisions. The initial
description focuses on the execution of the institutional infiltration strategy. By appointing U Htun
Htun Oo to the position of chief justice in 2011, the military intended to expand its influence over
the Court'?°. The Chief Justice of the Union, U Htun Htun 00, had an extensive career in the
military’s legal apparatus before transitioning to the highest echelons of the civilian judiciary. He
served for 25 years in the Military Advocate General, and in 2007, he transitioned from his military
legal role to the civilian judiciary, assuming the position of Deputy Chief Justice. Subsequently, in
2011, he was elevated to the position of Union Chief Justice who was nominated and appointed by
President U Thein Sein, the apex of Myanmar’s judicial hierarchy!?. 5.299 (b) of the Constitution
prohibits that Pyidaungsu Hluttaw doesn’'t have the power to refuse that nomination for chief
justice. Between 2011 and 2016, the seven-member bench of the Supreme Court was comprised
of two additional military insiders and two military affiliates under the Union Solidarity and
Development Party (USDP). From 2016 and 2021, while the NLD was in power, the Court slowly
changed. It became a mix of different judges - some from inside, some from outside, some civilian
people, and some with military connections.

But even with these changes, the position of Chief Justice remained throughout this period'?®. The
Chief Justice of the Union, U Htun Htun Oo, has the authority to nominate persons for both the
Chief Justice and Judges of the High Court of Regions or States. In order to appoint the judges of
the supreme court, the President makes the final appointment, coordinating with the chief justice.
For other High Court Judges, U Htun Htun Oo directly makes the appointments, coordinating with
the respective Chief Minister'?>,

This provision potentially allows the Union Chief Justice, who may have military connections, to
restrict the appointment of civilian judges to the Supreme Court and other high courts!?. Therefore,
a key informant who worked as a former lawyer and current judge disclosed, “In Myanmar, the
process of appointing judges is incorrect. U Htun Htun Oo can appoint whoever he likes as he
pleases, and he can also make transfers at will. The problem is because U Htun Htun Oo himself is
a military major, so those close to the military are given favorable positions, and, even if they commit

120 Melissa Crouch, “Judicial Loyalty to the Military in Authoritarian Regimes: How the Courts Are Militarized in Myanmar,” Law & Social Inquiry
Journal 48, no. 2 (May 2023), 648.

121 On August 22, 2024, the State Administration Council issued Order No. 58/2023, allowing him from his duties due to health reasons.

122 BBC News Myanmar, “Union Attorney General U Thein Aung Retires,” BBC News Myanmar, August 4, 2023, https://www.bbc.com/
burmese/articles/cyd5184j4z90.

123 Melissa Crouch, Judicial Loyalty to the Military in Authoritarian Regimes, 648-649.

124 Constitution of the Republic of the Union of Myanmar (2008), sec. 299(d).

125 Ibid., sec. 308(b)(i).

126 Melissa Crouch, Judicial Loyalty to the Military in Authoritarian Regimes, 651.
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crimes, they are merely transferred in different courts without facing sanctions™?”. As a result,
those who have attained these positions through improper means are unable to act independently
when intervening in judicial proceedings, often resulting in situations where they are compelled to
favor certain interests. Furthermore, when military members enter civilian courtrooms, the situation
between martial tribunals and public judiciary becomes indifferent'?. Regarding the second
strategy, one judge stated, “If judges were involved in bribery or had acted on personal interests,
judges must also act according to their desire™?°. Moreover, a retired judge revealed the insight he
gained from his experiential knowledge: The more judges engage in misconduct and unethical
practices, the more people from such organizations approach these judges for influence by
leveraging their weaknesses. They try to influence more on only such people. Even if relevant judges
do not dare to engage in situations that do not align with their judicial ethic, the ruling government
creates or exerts pressure by one means or various means to make the judge comply.

For instance, in such fabricated cases, it collaborates with the police and legal officers to make
unlawful cases fall into a legal framework. | think that when the police, plaintiffs, and legal officers
collectively pressure the courts, it becomes extremely difficult for judges to get out of those
situations'®. Through this method, they easily exert pressure on judges and make improper judicial
decisions. Moreover, not only in cases involving individuals holding political offices or those in
positions of power, but also children of high-ranking officials, military-affiliated circles, and Cronies,
it becomes extremely difficult for judges to decide'®. Due to such interference, especially the
victims who have no power, wealth, and strong backgrounds, change the defendant instead of the
plaintiffs as reverse'®2

Following the coup, the military has exerted influence and control not only over judicial personnel
but also over the entire judicial institution, which includes courts, procedures, and norms that
govern judicial processes. In particular, in political cases, the court has become a tool of the military
administration'®. Since the coup, judges have always been required to comply with military orders
and follow their wishes. Some judges appear to be pleased with such doing, on the other hand,
others are afraid about the potential consequences of not doing so. This is due to the fact that
numerous judges who have opposed the coup or denied the military’s orders have been arrested®“.
Since early 2023, in some cases, defendants have been recalled to interrogation areas while their

127 RL_Pro-02, Professional Group, September 12, 2024.

128 Melissa Crouch, Judicial Loyalty to the Military in Authoritarian Regimes, 639.

129 RL_Pro-03, Professional Group, September 9, 2024.

130 RL_Pro-01, Professional Group, September 11, 2024.

131 RL_Pro-06, Professional Group, September 9, 2024.

132 RL_CGs-28, Concerned Group, September 5, 2024.

133 RL_Pro-04, Professional Group, September 7, 2024.

134 Free Expression Myanmar, “"MYANMAR MILITARY’S JUSTICE’ SYSTEM” (Free Expression Myanmar, May 13, 2023).
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Obstacles to Establishing Security, Freedom, and
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trials were held within the prison. Judges, who record in their dockets that the defendant was
unable to attend the hearing due to illness, do not dare to question the defendant’s location or
circumstances!®. According to judicial independence norms, detainees must be tried solely in an
independent court. Moreover, judges, as judicial authorities, should protect the detainees from
arbitrary detention in an impartial manner. However, in the current situation, judges have no true
independence and are themselves under security threats. As a result, judges face apprehension
even in executing such minor matters.

In addition, after the military coup, the junta amended the Myanmar Police Force Law, and it placed
the police under its command. Then, the police officers are required to follow to all military orders,
including participating in military operations'®. In particular, the pressure, threats, and interference
by police and military members against judges and lawyers, as well as their arbitrary interventions
in pre-trial procedures and court proceedings according to their desire, have significantly increased
since the military coup. While there was some interference before, they were not as severe due to
the presence of regulatory institutions that provided some checks and balances. After the coup,
there are situations where the accused persons are charged with approximately three sections of
law for the same criminal incident for effectively magnifying the severity of the offense. Although
these charges are requested to be dismissed or consolidated by lawyers, district-level and state-
level judges themselves do not dare perform these cases because they are related to politics'®”.
Besides, a Yangon-based lawyer stated in political cases that lawyers have no privacy during client
meetings and communication, as there are at least four or five armed police who keep a watch on
us, even within the courtroom. Private consultations are nearly impossible, as guards or officers are
always nearby. Previously, laws and regulations allowed lawyers private access to clients, but under
the junta, these protections have disappeared, disregarding legal standards entirely®. In many
political cases, instead of the police making arrests, it is found that the State Administrative Council
(SAC) directly carries out the arrests. And then, they do not comply with the due process requirement
that states detainees should not be held for more than 24 hours without being brought before a
court. Instead, they detain people for extended periods before finally presenting them to the court.
A case occurred in Taungoo in February 2024. The SAC apprehended three individuals. By June,
however, only two® remained alive upon reaching the court, as one had perished during
interrogation. Despite the court’s directive to detain the accused in prison rather than at an
interrogation facility, the SAC disregarded this order. Instead, they removed the detainees from

135 RL_Pro-05, Professional Group, September 15, 2024.

136 Radio Free Asia, “New Law Brings Myanmar Police under Junta Control,” Rfa.org, March 30, 2022, https://www.rfa.org/%20english%20
[%20news/%20myanmar/%20police-03302022152802.html.

137 RL_Pro-4, Professional Group, September 7, 2024.

138 Manny Maung, “Our Numbers Are Dwindling,” Human Rights Watch, June 8, 2023, 22, https://www.hrw.org/report/2023/06/08/our-
numbers-are-dwindling/myanmars-post-coup-crackdown-lawyers.

139 One out of three individuals died during interrogation.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

court custody and retained them at the interrogation center for further abuse. These situations
and actions significantly highlight the erosion of the rule of law in the current political climate,
where the military operates beyond legal oversight and exerts extreme control and influence over
the judicial system.

Lawyers continue to be challenged related to their independence, particularly in politically sensitive
and criminal matters, where state and security forces are still using improper influence°. Under
the current military dictatorship, the security situation for legal professionals has significantly
deteriorated, and the military or police are most likely to target lawyers who offer legal assistance
to people in the communities*. Similarly, two lawyers’ experience disclosed that they were taken
photos during court proceedings and were arrested with issued arrest warrants. As a result, some
lawyers have to go into hiding. They encounter instances where the Sa-Ra-Pha (Military Security
Force) follows and tracks them!#2 Regarding safeguard for lawyers’ security and independence, the
United Nations Basic Principles on the Role of Lawyers state that “governments are required to
ensure that lawyers can perform all of their professional functions without intimidation, hindrance,
harassment, orimproper interference*®. Comparing these UN principles to the practical conditions
inMyanmar, the current state of security andindependence for legal practitioners is quite egregious.

The Myanmar Bar Council’s responsibility is to advocate for the rights and interests of lawyers,
playing a crucial role in promoting judicial independence. Therefore, it is essential to exist as an
independent institution. However, the bar council neither promotes legal education nor defends the
interests of the legal profession. Furthermore, it does not participate in activities that enhance the
independence of lawyers and has even been involved in the arbitrary punishment of lawyers,
Hence, the Bar Councilis viewed as just a tool of the Executive branch!“®. Regarding the administration
of legal professionals, the Bar Council exists merely in name, the Supreme Court effectively
controlling this function. We oppose these actions because lawyers should be independent
professionals. Ethical hearings for lawyers should be conducted by the Bar Council, and If a lawyer’s
actions are deemed improper or unethical, judges should report this to the Bar Council rather than
intervening directly. Only the Bar Council should be responsible for taking disciplinary action4e.

140 International Commission of Jurists, “Right to Counsel: The Independence of Lawyers in Myanmar | Refworld,” Refworld, 2023, https://
www.refworld.org/reference/countryrep/icjurists/2013/en/98279.

141 Human Rights Watch, “Our Numbers Are Dwindling,” June 2023, https://www.hrw.org/sites/default/files/media 2023/06,
myanmar0623%20web 1.pdf.

142 RL_Pro-04, Professional Group, September 7, 2024 and RL-Pro-05, Professional Group, September 15, 2024.

143 United Nations, “Basic Principles on the Role of Lawyers,” OHCHR, 1990, https://www.ohchr.org/en/instruments-mechanisms
instruments/basic-principles-role-lawyers.

144 International Commission of Jurists, Right to Counsel.

145 International Commission of Jurists, “The Rule of Law in Myanmar: Challenges and Prospects,” 2012; DLA Piper, Perseus Strategies and
Jacob Blaustein Institute, “Myanmar Rule of Law Assessment,” 2013. https://www.icj.org/wp-content/uploads/2014/03/Myanmar-
IBAHRI-Rule-of-Law-in-Myanmar-report-2012-eng.pdf.

146 RL_Pro-04, Professional Group, September 7, 2024.
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https://www.hrw.org/sites/default/files/media_2023/06/myanmar0623%20web_1.pdf.

https://www.ohchr.org/en/instruments-mechanisms/instruments/basic-principles-role-lawyers.
https://www.ohchr.org/en/instruments-mechanisms/instruments/basic-principles-role-lawyers.
https://www.icj.org/wp-content/uploads/2014/03/Myanmar-IBAHRI-Rule-of-Law-in-Myanmar-report-2012-eng.pdf.
https://www.icj.org/wp-content/uploads/2014/03/Myanmar-IBAHRI-Rule-of-Law-in-Myanmar-report-2012-eng.pdf.

c oC o ﬁ c C c C (o c c c c
[B§endCce omaqw@@emc@m@ew)meq 06: e@oc g

m@[eql (\)03(06(6)0356 (DS[):BUGS?‘) gl 26Q) OD\'D ODEGGIDU)GPQ E[SIQ)@ 320008 3’3@ Qp:

30deP:00pd 09006 0oEP:p063S::66:07 emycg@qyoeamf:@ ooqy@qceqem[csgeorf C\3$05g008$:a\ﬂo§
SC @mm§°8°@ miCod:e EleRD) 8: c00H88Eee q:326(8396 & m 068@“@“@ 80050009603 BBaman
° 0 ° L o]l \J L ° ? ° ° Juu § q) El) L ° L ° L L o L

N COCe G C o@ . CN . C c o, OCa C c. ... C ¢ oq
3909003 ¢ §ECe0dsC c)[BIe:0008ep:00pd eecyplagacdion §EEee:aq Bagudgagudaog) epaoddeadt

N C . o CD o ﬁ C C C C C C cocC 'T C CO C C
pyatip:pt eqesap:ad GE:03eingodcobestodonade) socdand8ses e@ao@@cn@u V05§ 0d3PMNGE
®§®e:mor°)ooﬁ ooep eq 8866()()3](3 CopmgCep:el ad[B|eq:396[33065¢0 &)oaw)oaoe@:g):m 8: 6006 23

CJ’E

@(JI)CD G](%PJCD@ qog)ogotl):m, CDGTLBOSG&[)(%GP 3900 IlS’DéGOZCDé 6§1§§@J)203 Og)@OSCIDSGﬁ @8%86@@[)2
(§ o C N, Q [« CoQ

L
Q ) 2 c.Q . Q C
jevioviiRceiavation 6(}16§3$®eeﬁ 396033’3@[3961 GC:0R0p0 U)Gpoél]er)C mq)og&PQGJ)o@OgCo 00D

Qe
oQ/
)

C o [P SO ot A - SN Q. SN~ C . CoC am
DODE000DEEAN K0:066:aP:[OC ¥6:80:5966[0C: 60D[FPIN ©GO (9O MDCPO[B|64;
C O O C ° C C 3 C o [ C C C
6§5005030300¢]  6[gepd0pRaemep:sC  [03803q0pdN  egesepiel  dBeqist  godaodeq;
@m)sargcﬁeo:@(%:@éooc)m(ﬁgj eggwp:eﬁsaa%smcogge@&p rrgmoa@gzae@éggqp:ogﬁ "egga:?qpoe(i m
C ocC Cc _C C s O C cmC o [0) C CcCC Q C C c
0JCeadCep OC§rea00CoTIN:0) [B6:6[Er05[8EH 3a0m:3083:6§650E000A[EE: aJowI0d veCPem§ @
(PN Q N C coc c C Q c ¢ Q C Co C C
0d[at:eqod OeamtCenq§anngdd FG:qap:on 0100§0e$E33a0p5"0rg) BEB(gaIPBINYCVE
° C Cc oc¢C C (o C
el coodemaemesapsst $C:0a0ln  0ep:p0E30§6500CHE0IE5IGP:IY

&

g
g
©
0
O")
3 30 13

)39

g 3o
o3

L
9’)

3

G0 00

C c,.0 f] (N
66138’96@336§OO@ 3’9(\3§€{l)2g)20')0 CD@II

J

C _0Ce ce ﬁ c 9 _C Q Q r] r]
@@@o@cc G(JSLG@QPZG(YDCO@I 0D0eD CDGPZOGlCGGl C\)OGG] @CCDCGPCDC 39661 0 603)3’98@ OOGD@ oloC
C ﬁ oc, ¢ ¢ 0.9 c ooc c r] Q
0 6(];106§C:3I)38I G](?ng@(; SQ(T%JF@S%DES’QUOJ(D PP C:60:690 OCOD&?II QG@)‘,C C\g(TJCUOGOJ) 3’9%953’3@&):0)@8[

c__co ¢ J03: 03551 BeoSansS: om: e, . ¢ L9 M CREC..Q, _ x.Q
3(6500p58q$ 396q:{03:Sloopdn Beordeopd: 0m:eomEBapd possopmeq:dd [gCmEEE:edm)ad poes
Sope ce o ¢ C oEcoor] OEC S c ¢ 0[:0 Q€ C
opgepsel 3a0g)digaiaopd: omgudeosfatieqdli 330t eqesepsel (Rod6903 [EmEe0:P) WG
C C f] C C C ﬁ C C C C f] crc Q Q C
P:PIRCORd: 60lotpR[AC eqesePEl ©0E:{Gd3CE0:0ERd: Olotfat:edeon adsloNt om:
60mESD 3@623”0661 sonQel 309:9503§000d9:[G0 9[acapdn poesopM(GE 3a00adeg:0E:6MPEINGP
u@o CN o} j co C C C C COGu oo C ﬁ C CDO
a0z 865§395C0050005¢) 9:600E0PS 326p5§060693965(GCaNMPOY(B: oe:graOm Y YOC§:03 o
¢ 9oc. ¢ Q Q._Ca. ISR - SN - SN RS C
66p0dg00§:3)| 0650051 p0E30PIHEEF:M “6qE5e:00p0 3838 M Ci60 0N CP:[gEEeoNE[PE
C _C Q cC O C C C C ocC C Q co
070969 0ep:03 01§60300§0305Cloopdn 6ge5eP:3090H MIE0cHBEED [0P:g00d680:9e:03 T:60NESM
[Q10960E[Bs 6g850068:61006q02005 vePM§EN Bornod Bagreapdruraodlm cep:ar(d3sep:adgd

Tl

2} 0 &

o

i}

ROGod 0CeepodrdemdEtionnd 0m:eomESa3 cE[0atdloopdn opd:n6:30q 366:098 030:60:E8MO
2098l P : : 2 OO OPIEODBITIE JIBEERG I0:

71



2.5 The Rule of Law and Judicial Review Process

Democracy and rule of law are very interconnected with each other as the government is elected
by majority of people’s votes. For the sake of the rule of law, supremacy of law and its interpretation
is critical for the people to be entitled to fundamental human rights. As mentioned in the check and
balance theory, democratic states establish three main pillars of Executive, Legislature and Judiciary
by using Montesquieu’s doctrine of separation of power as well as William Blackstone’s checks and
balance theory. In fact, the separation of powers is a form of government in and of itself; it
institutionalizes and domesticates the inherent struggle. If might is right, then actual armed
combat, or warfare, and its less obvious variants are likewise a kind of control in and of itself. To the

) et

extent that the Founding Fathers’ “checks and balances” have evolved into “adversarial
bureaucracies” (a deliberate overlap of jurisdictions, or “set a thief to catch a thief”) or politics
viewed as a sort of marketplace—"mutual partisan adjustment” and pluralism—Americans have
developed the idea of distributing “might” in all directions*’. The US Constitution does not
specifically give federal courts the authority to rule that government activities are unconstitutional,
as judicial review is vested at the Supreme Court that is currently one of the unique characteristics

of US constitutional law!#®.

Since jurisdiction or intra vires is at the heart of the issue and there is no statute that provides for
an appeal, a court of law cannot regulate it. However, a court of law can revoke its directive by
deeming it legally unlawful if it overreaches, misuses its authority, or is operating beyond its
authority. In this concept, supreme courts or courts which are vested for jurisdiction by concerned
states’ constitution have the power to review on jurisdictional matters, error of facts or error of
laws and rules of natural justice'®.

In Myanmar, section 25 of the 1947 Constitution therefore clearly established the authority of the
Supreme Court, the highest court in the judicial hierarchy at the time, to issue five kinds of writs
such as Writ of Habeas Corpus (She-daw-thwin Sar-chun-taw Amaint), Writ of Mandamus (Ar-
nar-pay Sar-chun-taw Amaint), Writ of Prohibition (Tar-myit-sae sar-chun-taw Amaint), Writ of
Quo Warranto (Ar-nar-paing-mae Sar-chun-taw Amaint), and Writ of Certiorari (Ahmut-khaw

147 Andrew Densire, Administrative Law and Control over Government, Malaya Law Review, July 1984, National University of Singapore, P.88,
https://www.jstor.org/stable/pdf/24864285.

148 Article 111 of the Constitution of the United States of America, 1887.

149 U Zaw Min Tun, Judicial Review over Quasi-Judicial Functions, Universities Research Journal, Volume IV, No.1, 2-12, P.3.
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sar-chun-taw Amaint). Similarly, the 2008 Constitution also provides that the Supreme Court of
the Union has the power to issue the writs® for seeking judicial review on the administrative
responsibilities. This exercising writ application is reinitiated in the 2008 constitution as the 1974
constitution didn’t grant for judicial review.

The Supreme Court of the Union is also empowered to issue the writs under Section 16(A) of the
Union Judiciary Law 2010. In addition to the Constitution and Union Judiciary Law, Section 491 of
the Code of Criminal Procedure and Section 45 of the Specific Relief Act have comparable clauses
pertaining to the authority to issue a writ. Chapter 37 of the Code of Criminal Procedure gives the
High Court the authority to issue directives similar to a habeas corpus. The Supreme Court of the
Union has not granted writs of habeas corpus to any individuals from 2011 to 201951,

A writ of mandamus is a written order compelling government officials, organizations, or agencies
to fulfill their legal obligations!®2. A notable case on writ of mandamus in Myanmar is Professor Dr.
Daw Kyin Htay vs. Ministry of Education. Dr. Daw Kyin Htay, Professor and Head of the Department
of Economics at Yangon University of Distance Education, received a compulsory pension order
from the Ministry of Education, despite personal regulation and Section 55 of the Government
Servant Law against it. The mandamus contradicts the constitution and establishes judicial
procedures for writ jurisdiction, as stated in Section 16 (a) (2) of the Union Judiciary Law, 2010. In
this case, civil service personnel malfeasances were not addressed in accordance with Constitutional
Sections 2906, 347 (equal right before the law), and 349 (equal opportunity in public employment).
The Ministry of Education’s prior action negatively impacted the applicant by disregarding her
ability to take responsibilities before retirement (60 years old in Myanmar). This implies she forfeited
a legal entitlement as a citizen. Therefore, a writ of mandamus was issued to prevent her from
being compelled to resign by the Ministry of Education. The application was approved, and the
order notice for Dr. Daw Kyin Htay’s retirement was set aside and the applicant wontse,

A subordinate court, tribunal, or administrative entity possessing quasi-judicial supervisory authority
is issued a writ of certiorari. A writ is issued when a tribunal acts ultra vires, exceeds its jurisdiction,
or contravenes principles of natural justice due to inaccuracies in the record. A writ of certiorari
retrieves records from a subordinate court, administrative tribunal, or other entity for verification
by a superior court, assuring compliance with jurisdictional boundaries and legal constraints. A writ
isissued to modify, annul, or eliminate the effects of judicial or quasi-judicial actions of a subordinate
court or tribunal, rather than ministerial or administrative acts'®. Quo Warranto is a writ given in

150 Constitution of the Republic of the Union of Myanmar (2008), sec. 18(a) and 296(a).

151 MiKhin Saw Aung, Writ Jurisdiction in Myanmar, Dagon University Research Journal, Vol 11, 2020, P.101.

152 Law Relating to the Application of Writ, 2014.

153 Dr. Daw Kyin Htay Vs. Ministry of Education, case no.290 (Civil Miscellaneous Application), 2013.

154 U Zaw Min Tun, Judicial Review over Quasi-Judicial Functions, Universities Research Journal, Volume IV, No.1, 2-12, P.9.
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written form regarding the actions of any government agency or authorized entity, following an
examination and hearing to determine whether such actions are legally compliant with the
applicable Law, Rule, Regulation, Procedure, Order, Notification, or Instruction concerning any party
or partiest®s. The writ of Prohibition is a written order that prohibits any court or quasi-judicial body
from performing functions that exceed its jurisdiction or engage in ultra vires actions.

Dr. Mi Khin Saw Aung examined writ applications from 2011 to 2019, revealing a total of 264 writs
over ten years, comprising 49 writs of mandamus, 1 writ of prohibition, 18 writs of quo warranto,
and 196 writs of certiorari. Writs application can be said to control the arbitrary actions of executive
as well as judiciary sectors thatis also one of the methods of checks and balances among the
branches of government, specifically between the judiciary and the executive branches. Moreover,
William Blackstone’s theory of “checks and balances,” primarily articulated in his “Commentaries
on the Laws of England,” delineates a system wherein distinct branches of government—namely
legislative, executive, and judicial—possess the capacity to limit or “check” the powers of one
another, thereby averting the concentration of authority within a single branch, ensuring an
equitable distribution of power, and protecting individual liberties; fundamentally, each branch
serves as a constraint on the others.

Another method of judicial review is anticipated to readjust the balance of power among the three
branches of government. The Constitutional Tribunal is authorized by the 2008 constitution to
interpret constitutional provisions and adjudicate conflicts among government branches. The
Constitutional Tribunal was established on February 11, 2011, to judge matters of constitutionality,
evaluate legislative actions, oversee government personnel and agencies, and assess the validity of
elections and political parties. During a joint session of the country’s Parliament, with three judges
having been selected by President Thein Sein, three by the Speaker of the Lower House, and three
by the Speaker of the Upper House®®®. Since the first term of 2011 till now, there are no judge from
ethnic group as the names of ethnic people are very apparent to identify, and there are only two
female judges. There was a case submitted by Dr. Aye Maung and 23 MPs in 2011 that there was
no equal treatment to the minister of National Races Affairs Ministry due to exclusion of honorariums,
trip allowances with other ministers. Constitutional tribunal declared it is unconstitutional and then
the related law was amended to give equal rights®.

155 Law Relating to the Application of Writ, 2014.

156 Constitution of the Republic of the Union of Myanmar (2008), sec. 321.

157 Submission to Constitutional Tribunal, N0.2/2011. https://data.opendevelopmentmekong.net/my/laws_record/constitutional-
tribunal-of-myanmar-references/resource/770a64c0-5cd9-4b58-8eal3-6abba8c34482
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

Most of the nominees were reportedly academics and legal experts, although it was headed by a
former general. An occurrence jeopardizing judicial independence occurred in 2012, referred to as
the ‘Union Level Organization’ case. Under the 2011 legislation governing the Union Parliament,
which comprises the House of Representatives and the House of Nationalities (hereinafter referred
to as the Union level legislature), each chamber is empowered to form committees, commissions,
and bodies to effectively execute legislative functions autonomously. The Union-level legislature
asserted its designation as the ‘Union Level Organization,” possessing enhanced powers, including
the authority to submit bills to the Union-level legislature and to participate in discussions during
legislative sessions with the Speakers’ consent. President Thein Sein presented a petition to the
Tribunal to ascertain if these Committees possess ‘Union Level’ status. The 2008 Constitution
references the ‘Union Level Organization’ multiple times, although it fails to offer a definitive
explanation. The Tribunal determined that the ‘Union Level Organization’ is to be selected by the
President with the consent of the Union Parliament!®8. The Tribunal concurrently determined that
individuals not selected by the President, but instead created by parliamentary decree, could not be
classified as a ‘Union Level Organization. Consequently, the legislature broadly contested the
Tribunal’s ruling and commenced impeachment proceedings against all nine members. This action
arose from the legislature’s belief that the Tribunal aimed to limit its authority**°. President Thein
Sein and military MPs in the parliament rejected the impeachment, leading to the voluntary
resignation of the nine justices of the Constitutional Tribunal of Myanmar (Burma) in September 6,
2012.1,

The abrupt move was made in response to a vote to impeach them taken that day by the Lower
House of the country’s Parliament as part of a dispute between that body and the government of
President Thein Sein. The President’s appeal to Parliament to settle the disagreement by amendment
of the Constitution, rather than impeachment of the justices, did not succeed. The dispute between
the government and the Parliament over the Tribunal began in March but gained momentum after
the formation in August 2012 of a Rule of Law Committee, headed by opposition leader and
Member of Parliament Aung San Suu Kyi. The basis for the disagreement, and ultimately the
impeachment, was the MPs’ objection to a March decision of the Tribunal that denied parliamentary
committees the status of national-level organizations. Without such a status the committees
could not overrule the government or, for example, summon government ministers for questioning®®™.
(Jonathan Head, Burmese MPs Force Out Constitutional Court Judges, BBC NEWS (Sept. 6,2012).)
According to Lower House MP Pe Than,

158 https://www.csis.org/analysis/myanmars-crisis-calls-constitutional-overhauling

159 https://burmese.voanews.com/a/burma-constitutional-tribunal-denied-to-quit-position/1491901.html

160 https://www.loc.gov/item/global-legal-monitor/2012-09-12/burma-resignation-of-constitutional-court-justices,
161 Jonathan Head, Burmese MPs Force Out Constitutional Court Judges, BBC NEWS (September 6, 2012).
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

[w]e found this Constitutional Tribunal cannot work in a democratic way. This is why we
asked for them to withdraw even though we did not want to do it ... If they have power
above Parliament, there will be no one who can control the government. We are worried
that there will be no checks and balances on the government, and the government may
act similar to the last the military regime ... .

(Nine Judges Quit in

Constitution Tribunal Row, supra.)

Amyotha Hluttaw parliammentary members led by Union Solidarity and Development Party
submitted a case to Constitutional Tribunal in 2019 whether the tasks of both the Joint Committee
on Amending Constitution and Joint Committee to Scrutinize the Second Bill of Amending
Constitution should be examined constitutionality. In this case, the Tribunal dismissed the proposal
by declaring that parliammentary members shall continue by themselves'®?. The Constitutional
Tribunal’s function is to assess the constitutionality or unconstitutionality of government activities.
While its essential function is to restrict the government’s arbitrary actions in accordance with the
constitution, the constitution itself does not guarantee fundamental human rights. Consequently,
the judicial review procedure, including the constitutional tribunal mechanism, fundamentally
involves both legal and factual inquiries that cannot enhance democracy and the rule of law.

162 Submission to Constitutional Tribunal, No.2/2019.
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2.6 The Rule of Law and Its Failure to Protect
Human Rights in Myanmar

As discussed above, the term “rule of law” is used frequently in reference to a wide variety of
desired end states. Neither scholars nor practitioners have settled upon an accepted definition.
However, the term usually refers to a state in which citizens, corporations, and the state itself obey
the law and laws are derived from democratic consensus!®®. As de Mello de Mello suggested, rule
of law will be “a fruitful principle to guide us toward agreement and results,” and “a touchstone for
us in spreading the culture of human rights.™%

The concept of Rule of law is integral to and necessary for democracy and good governance, and
so it is said to facilitate geopolitical stability and global peace, and it may prevent wars, limiting
some of the worst atrocities associated with military conflicts!®®. For decades, Myanmar has been
embroiled in civil wars and atrocities commmitted by the military seriously happened in Rakhine State
as well as in ethnic people area. Conversely, it signifies a deficiency of the rule of law. In studying
the democracy and governance’s assessment framework created by USAID, personal security is
paramount to most of the people!®®. The guideline explored the essential elements of the rule of
law such as order and security, legitimacy, checks and balances, fairness and effective application.

Myanmar gained its independence in 1948 and faced military coups in 1959, 1962, 1988 and the
last in 2021. The country was ruled by military dictatorship for 6 decades. The economy, social
order, cultural diversity, and political freedoms had all steadily declined during the military
dictatorship.

Furthermore, there had been a rise in violations of human rights®’. After 2021 coup, Myanmar
human rights violations became the worst in the world, and human rights violations against ethnic
minorities have increased dramatically. This led to armed conflicts between the military and ethnic
armed groups. The Bamar ethnic makeup 68% of the country’s population, and the government of

163 USAID’s Office of Democracy and Governance, Rule of Law Division, Guide to Rule of Law Country Analysis: The Rule of Law Strategic
Framework, A Guide for USAID Democracy and Governance Officers, August 2008, pg. 6, para 1.

164 Randall Peerenboom, Human Rights and Rule of Law: What's the Relationship? 2004, 2.

165 Ibid., 3.

166 USAID’s Office of Democracy and Governance, Rule of Law Division, Guide to Rule of Law Country Analysis, 8.

167 Ahmet Yigitalp Tulga, Student, National Sun Yat Sen University, Kaohsiung, Taiwan, Human Rights Violations in Myanmar: Rohingya Case,
Internal Journal of Advance Research and Development, Volume 3, Issue 11, pp. 54, para 1, www.ijarnd.com.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

Myanmar acknowledges that there are 135 different ethnic groups in the country. Burmese Muslims
were acknowledged as a ethnic group prior to the 1982 citizenship law’s passage, but they were no
longer recognized as such following its passage'®®. This multi-ethnic structure leads to a lot of
issues. Human rights violations like rape, torture, and force replacement are brought by these
issues. In addition to the military, armed ethnic organizations also have many human rights
violations such as rape, torture, and murder, and they receive forced taxes from local residents!®®.

Myanmar belongs to the longest civil war in the world due to the protracted armed conflict between
the military and ethnic armed groups. These 60-year-long armed conflicts hinder access to
fundamental rights, health services, increase diseases and human rights violations in the area, and
more. The army committed numerous acts of violence against civilians, particularly in conflict
areas like Karen and Rohingya regions. Restrictions on movement may prevent farmers from
working on their land or trading their crops, and forced labor takes up time that could have been
spent in the fields or earning money to purchase food, and so these are just the ways that food
insecurity is linked to human rights violations. Household hunger, forced labor, assault, and human
rights violations pertaining to food security have all been issues in Chin State, western Myanmar'7°.

Despite being created in 2014, the Myanmar National Human Rights Commission (MNHRC) lacks
independence and has not sufficiently addressed violations, particularly those that take place in
areas of armed conflict. As a result of the pressures of international organizations, in 2012, the
government started negotiations about a cease-fire with some of the armed separatist
organizations, and this process consists of three main categories: cease-fire, reconciliation, and
political dialogue. However, Rohingya Muslims were not taken into account in this reform and peace
process. There was an increase in Buddhist nationalism in Myanmar, and these nationalist groups
agitated Buddhists against other religions, particularly Islam, and these groups often make anti-
Muslim speeches. In 2013, extremist Buddhist 969 movement and Ma-Ba-Tha organizations
started acts of violence against Muslim people, particularly Rohingya'. Social media has been
used by Ma Ba Tha organizations to write and spread racist hate speech against the Rohingyal”2.
Racial animosity among the populace grew as a result. Genocide like the Inn Din Village Massacre
occurred because of that hatred. The culprit behind all this is the military.

168 RL-CGs-17, Concern Group, September 4, 2024.

169 Internal Journal of Advance Research and Development, Volume 3, Issue 11, Ahmet Yigitalp Tulga, Student, National Sun Yat Sen University,
Kaohsiung, Taiwan, Human Rights Violations in Myanmar: Rohingya Case, pg. 54, para 7, www.ijarnd.com.

170 William W. Davis, Luke C. Mullany, Eh Kalu Shwe Oo, Adam K. Richards, Vincent Lacopino, Chris Beyrer, Health and Human Rights in Karen
State, Eastern Myanmar, August 26, 2015, pg. 10, para 2.

171 Internal Journal of Advance Research and Development, Volume 3, Issue 11, Ahmet Yigitalp Tulga, Student, National Sun Yat Sen University,
Kaohsiung, Taiwan, Human Rights Violations in Myanmar: Rohingya Case, pg. 57, para 3, www.ijarnd.com; RL-CGs-17, Concern Group,
September 4, 2024.

172 RL-CGs-17, Concern Group, September 4, 2024.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

The fundamental rights to which all citizens are entitled are not granted to ethnic minorities. For
instance, they encounter challenges when creating a national identity card because of irrational
limitations based on factors like race and skin colour’s. In certain situations, obtaining a national
card may require a significant financial outlay'’#. Some people never receive national identity card,
and as a result, they die before becoming citizens'’®. These ethnic minorities are unable to exercise
their fundamental rights, including the rights to education, life, health care, equality, freedom,
protection, privacy, employment, and religion, because they lack the right to citizenship. There was
no action taken to stop human rights violations, and neither the government nor the parliament
upheld these rights to equality. These minorities are also lacking access to justice because the
courts are failing to uphold human rights.

The likelihood of successful democratic justice or truth-telling has been further undermined by the
February 2021 military coup and the recurrent persecution of significant segments of the
populace’®. Thousands of civilian casualties were reported, and many more activists and other
civilians were arrested and imprisoned as a result of the violent response to subsequent protests
across the country following the military’s February 2021, coup®””. People live in fear and uncertainty
because SAC has the authority to enact laws that have not yet been done so'’8. The law for
protection of personal privacy and personal security of citizens was suspended’®. For instance,
entering a building to conduct a search without a warrant is not prohibited!®°. Following the coup,
everyone’s rights were taken away. Despite the law’s prohibitions on making arrests without a
warrant and limiting detention to 24 hours, arrests are being made without one*®. The terrorist
military has been committing crimes against humanity, war crimes, or genocide, mostly in Sagaing,
Anya, and Karenni regions. The People’s Defense Forces and ethnic armed organizations have also
been committing crimes and human rights violations. Sustainable development is being lose,
people are being displaced by war, and lives are being lost in conflict areas. These are unresolved
human rights violations brought on by the absence of the rule of law.

173 RL_Exe-10, Executive Group, September 6,2024; RL_Exe-11, Executive Group September 5,2024; RL_Exe-14, Executive Group, September
2,2024; RL_CGs-16, Concern Group, September 7 2024; RL_CGs-18, Concern Group, October 14, 2024; RL_CGs-29, Concern Group,
October 8, 2024; RL_CGs-30, Concern Group, September 7,2024.

174 RL_CGs-18, Concern Group, October 14, 2024.

175 RL_CGs-16, Concern Group, September 7, 2024.

176 Journal of Human Rights Practice, Maaike Matelski, Rachel Dijkstra, Brianne McGonigle Leyh, Multi-layered Civil Society Documentation of
Human Rights Violations in Myanmar: The Potential for Accountability and Truth-Telling, September 15, 2022, pg. 796, para 1.

177 1bid., pg 797, para 2.

178 RL-Pro-01, Professional Group, September 9, 2024.

179 RL-Pro-04, Professional Group, September 7, 2024.

180 RL-Pro-04, Professional Group, September 7, 2024.

181 RL-CGs-27, Concern Group, September 11, 2024.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

The World Justice Report consistently pointed out that Myanmar placed where about 60" ranks in
terms of order and security. It seems that the then governments tried to control by formal legislation
that can be ruled by law. Laws are legitimate when they represent societal consensus, and
legitimacy address both the substance of the law and the process by which it is developed that
must be open and democratic'®. Law is an effective instrument that enables and fosters the
establishment of welfare-enhancing cooperative endeavors between the government and civilians,
and itis also a tool that helps build trust between the government and civilians and thus facilitates
engagement in mutually beneficial cooperative endeavors, thereby enhancing civil welfare!®®,
Certain laws in Myanmar violate human rights; for example, the 1982 citizenship law, which
discriminates against racism and religion, is still in effect. Sections 285, 419, 420, 505 A, 66 D, 20
J,19 D, 377, etc., of penal codes, as well as other unjust laws like narcotic drugs and psychotropic
substances law, telecommunication law, the law on conversion of religion, etc., continue to oppress
and violate people and their rights.

Countries in which the rule of law exists have a separation or diversity of government powers and
excessive concentration in any one branch, institution or level of government often leads to the
arbitrary and abusive exercise of power'®. As demonstrated by Myanmar’s reservation of a self-
determination clause in Article 1 of the International Covenant on Economic, Social and Cultural
Rights onits ratificationin 20175, the central government never guarantees the state governments
the right to self-determination. Moreover, there shall be a separation of powers between the
legislature, executive and judiciary, with appropriate checks and balances to ensure accountability,
responsiveness, and opennesst®®. Checks and balances depend on all branches of government
functioning appropriately; however, legislature and/or judiciary needs support to curb the excessive
power of the executive'®’.

In Myanmar, the executive has an impact on both the legislative and judiciary branches'®. The
implementation of democratic reforms, such as the proposed amendment to 2008 constitution,
is thwarted during legislative processes by the presence of 25% military representatives in the
parliament!®. Examining the military expense budget is beyond the parliament’s authority*€°.

182 USAID’s Office of Democracy and Governance, Rule of Law Division, Guide to Rule of Law Country Analysis, pg. 2, para 1.

183 The European Journal of International Law Vol. 15 no.5, Mattias Kumm, The Legitimacy of International Law: A Constitutionalist Framework
of Analysis, 2004, pg. 918, para 4.

184 USAID’s Office of Democracy and Governance, Rule of Law Division, Guide to Rule of Law Country Analysis, pg. 10, para 1.

185 https://www.right-to-education.org/news/myanmar-ratifies-key-human-rights-treaty

186 K O'Regan, F W De Klerk Memorial Lecture Delivered at Potchefstroom, Checks and Balances Reflections on the Development of the
Doctrine of Separation of Powers Under the South African Constitution, October 10, 2005.

187 USAID’s Office of Democracy and Governance, Rule of Law Division, Guide to Rule of Law Country Analysis, pg. 10, para 2.

188 RL_Exe-10, Executive Group, September 6,2024; RL_Exe-14, Executive Group, September 2,2024; RL_CGs-16, Concern Group, September
7,2024; RL_CGs-17, Concern Group, September 4, 2024; RL_CGs-26, Concern Group, September 8, 2024; RL_CGs-30, Concern Group,
September 7,2024.

189 RL_Pro-06, Professional Group, September 10, 2024; RL_Exe-14, Executive Group, September 2, 2024; RL_CGs-16, Concern Group,
September 7,2024; RL_CGs-19, Concern Group, September 17, 2024.

190 RL-Pro-02, Professional Group, September 12, 2024.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

The parliament itself lacks checks and balances on the government’s actions because they belong
to the same party as the government!®, Furthermore, the military controls key ministries, especially
the ministry of defense, the ministry of home affairs and the ministry of border affairs, making it
challenging for the government to make decisions and formulate policies'®2. After the NLD
government took power, the General Administration Department (GAD), which had previously
been under the ministry of home affairs, was transferred to the Office of the President. Because of
this, there are various obstacles to obtaining police assistance for security when conducting
procedures link to local governance!®,

Independence and autonomy of judicial branch demand self-discipline to curb abuses and minimize
the need for external checks'®“. As mentioned above, the military and government officials have an
impact on the judiciary, which is not entirely independent. Since the Chief Justice was a military
transfer, the Supreme Court lacks the power to prevent the military from violating the existing laws.
When the victim reported these violations to the Myanmar National Human Rights Commission
(MNHRC), the military filed a false accusation lawsuit against the victim before the MNHRC ruled
that the accusation was false!®s. There is neither a public hearing nor transparency in military-
related cases!'®®. The Chief Justice has the authority to appoint, transfer, and remove judges, which
leads to corruption®”. The NLD government issued a number of directives, but judges and police
officers who had transferred from the military did not formally reject them; instead, they did not
carry them out!®®, The judges are unable to act in a professional manner and must follow orders
from the government and military officials®®. Since the coup in 2021, the court has been used as
a tool by the military government, which uses penal codes to repress those who oppose it2°°.
Therefore, it can be claimed that the independence, impartiality, dignity, accessibility, and
effectiveness of the courts have been lacking since certain individuals or state organs have
interfered with their operation through legislative and other means.

191 RL-Exe-14, Executive Group, September 2, 2024.

192 RL_CGs-19, Concern Group, September 17, 2024; RL_CGs-17, Concern Group, September 4, 2024; RL_CGs-27, Concern Group,
September 11, 2024.

193 RL-Exe-14, Executive Group, September 2, 2024.

194 USAID’s Office of Democracy and Governance, Rule of Law Division, Guide to Rule of Law Country Analysis, pg. 10, para 3.

195 RL-Pro-02, Professional Group, September 12, 2024.

196 RL-Pro-02, Professional Group, September 12, 2024.

197 RL-Pro-02, Professional Group, September 12, 2024.

198 RL-CGs-27, Concern Group, September 11, 2024.

199 RL-CGs-17, Concern Group, September 4, 2024.

200 RL-CGs-24, Concern Group, September 12, 2024.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

Moreover, there cannot be rule of law without application and enforcement of laws?° If laws are
not consistently enforced and applied, equality under the law cannot exist, even if they are drafted
legitimately and applied equally. Because it has the authority to enforce the laws, the judiciary is a
crucial component of the rule of law. For instance, someone may face legal action and appropriate
punishment if they break a specific law. People will then be afraid to break the law as a result.
Judges are the key persons of the judiciary, and they themselves need to respect and subject the
law in accordance with ethics. Judges cannot be swayed by an individual or an organization; they
must be unbiased and impartial. The police are at the first line for enforcement of criminal laws2°2,

In Myanmar’s judicial system, corruption and bribery by law enforcement officers, such as judges,
prosecutors, and police, result in unfairness and delays in the legal system?°%. In order to force the
accused to hire their preferred prosecutors — who are their business partners — the police form a
business relationship with the prosecutors?®*. So, criminals who are wealthy or powerful are never
punished by the law that is also globally reported about longstanding impunity in Myanmar?®s, It is
obvious that the poor and disadvantaged do not have equal legal rights and legal protection. Public
mistrust of the police is pervasive, and their ability to investigate crimes, gather and present
evidence, and support community security and order is restricted?°®. The executive branch itself
obstructs fair judgements in cases involving itself or the military, despite frequently playing a
leading role in applying and enforcing laws through its regulatory and administrative functions. Due
to their inability to counteract the military’s influence, law enforcement officials follow their orders,
and the courts serve as administrative instruments for the military?®”. Regarding this, one of the key
informants said, “Whatever laws are written on paper, they are nothing more than paper when
military dictators reject or refuse to accept them.”?® Therefore, the government apparatus does
not gain the public’s respect and trust and is ineffective at enforcing the law.

Following the coup d’etat in 2021, the military enacted laws that are not grounded in justice or
human rights, such as the guest list law, curfew law, conscription law, etc., which have caused
people to struggle in their day-to-day life. The laws enacted under the 2008 constitution are
therefore a holdover from non-democratic regimes. People have been living in fear and insecurity

201 USAID’s Office of Democracy and Governance, Rule of Law Division, Guide to Rule of Law Country Analysis, pg. 13, para 6.

202 Ibid., pg 14, para 1.

203 RL_Pro-02, Professional Group, September 12, 2024; RL_Pro-05, Professional Group, September 15, 2024; RL_Exe-14, Executive Group,
September 2, 2024; RL_CGs-16, Concern Group, September 7, 2024.

204 RL-Pro-02, Professional Group, September 12, 2024.

205 RL-Exe-14, Executive Group, September 2, 2024.

206 USAID’s Office of Democracy and Governance, Rule of Law Division, Guide to Rule of Law Country Analysis, pg. 14, para 4.

207 RL_CGs-22, Concern Group, September 19, 2024 and RL_CGs-29, Concern Group, October 8, 2024.

208 RL_CGs-27, Concern Group, September 11, 2024.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

since the military coup in 2021 because SAC has the power to arrest them and treat them cruelly
without respecting their human dignity, and there is no court or free trial to hold the offender
accountable?®®. Paying money is sometimes necessary for survival, but it does not ensure that one
will not be arrested?©.

In ethnic areas, legitimacy can be derived through religion, traditions, customs, or other means.
Laws do not need to be written to legitimate, since traditional/customary laws are often passed on
through oral traditions?. For example, according to the traditional law of the Chin ethnic group,
there is a law that “the land that the chopper falls on belongs only to that person,” which was
accepted verbally without being recorded in writing. Lack of law enforcement in rural or ethnic
areas has therefore resulted in a high crime rate, and environments of fear and annoyance with
high crime rates can undermine not only the rule of law but also people’s security and freedom?2,
Due to overlapping jurisdiction, people occasionally have to obey the orders of people they fear, and
the same case typically handled in parallel by two different authorities _ the government and
EAOs?2. Although the judiciary and legislature are crucial to preserving order and security, the
executive branch must be held accountable for these circumstances; however, the executive
controls both and never attempts to address them?#. Since most people lack legal knowledge and
resources and the legislative branch is not transparent and open to expressing the collective will,
the executive branch abuses its power to acquire land without a contract or revenue-free grant?.

209 RL_Exe-13, Executive Group, September 8, 2024.

210 RL_Exe-12, Executive Group, September 11, 2024.

211 USAID’s Office of Democracy and Governance, Rule of Law Division, Guide to Rule of Law Country Analysis, pg. 2, para 1.

212 1bid., pg. 8, para 2.

213 RL_CGs-29, Concern Group, October 8, 2024.

214 USAID’s Office of Democracy and Governance, Rule of Law Division, Guide to Rule of Law Country Analysis, pg. 8, para 2.

215 RL_Pro-02, Professional Group, September 12, 2024; RL_Exe-10, Executive Group, September 6, 2024; RL_Exe-11, September 5, 2024;
RL_Exe-14, Executive Group, September 2,2024; RL_CGs-16, Concern Group, September 7,2024; RL_CGs-20, Concern Group, September
15, 2024; RL_CGs-21, Concern Group, September 15, 2024; RL_CGs-30, Concern Group, September 7, 2024.
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2.7 Roles of State and Non-State Actors
for the Rule of Law

While measuring the rule of law, the roles of government are critically important whether they are
strongly responsible and accountable for the people. In this part, state-actors mean governments
who cover themselves with Montevideo convention and who hold sovereignty under the 2008
constitution, otherwise non-state actors mean non-state armed groups who have a responsible
command, and control a territorial controlled area according to the 1949 Geneva Conventions’
Additional Protocolll.In terms of State actors, the judiciary provides justice through theinterpretation
of laws and the equitable resolution of conflicts; the executive enforces laws, whereas the legislature
formulates and supervises them; and the legislative branch does legislation to adopt new laws and
to amend laws as formal legality. In terms of non-state actors, ethnic resistance organizations who
own its populations to defend military oppressions. Consequently, both state and non-state actors
must honor the autonomy of the judiciary and abstain from actions intended to inappropriately
influence judicial members, thereby compromising their independence and impartiality.

Role of State Actors

According to Fuller, there is no need to restrict the issue of compliance to acts performed by the
government with respect to citizens as individuals. When the rule of law is limited to the relationship
between the state and its subjects, it becomes a matter of guaranteeing the basic rights of citizens
against arbitrary interference by the state. The function of legislation is to analyze and contest
governmental actions, formulate and amend laws, engage in discourse on significant matters, and
review and authorize the budget and taxation. Nevertheless, the Hluttaws lack the authority to
examine the military budget. The military enjoys some form of impunity, as the 2008 Constitution
mandates that all offenses pertaining to the military are tried in military courts, where final decisions
are rendered?®. The parliament is dominated by the military and the executive branch. During the
tenures of both the USDP government under U Thein Sein and the NLD government led by Daw
Aung San Suu Kyi, the court was unable to safeguard the rights of the people.

The executive is essential in maintaining the rule of law by executing and enforcing statutes
established by the legislative. It supervises law enforcement agencies, guaranteeing the impartial
application of laws and the efficient operation of public institutions. For almost fifty years,

216 RL_Pro-02, Professional Group, September 12, 2024.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

Myanmar’s governance has been defined by a robust executive and a frail judiciary. With the
passage of the 2008 Constitution, a quasi-federal structure was established, with the Union and
the 14 States/Regions sharing the majority of constitutional authority. The Secretary of the State/
Region, who is part of the General Administration Department’s organizational structure and
formally reports to both the Chief Minister of the corresponding State/Region and the Union
Ministry of Home Affairs, is the head of the state/regional administrative service?”. Subordinate
officers of the General Administration Department head the purely administrative lower levels of
districts and townships, which are not part of the elected political system?®. The GAD plays a
crucial role in fulfilling its responsibilities, with the Director General bearing the accountability. The
GAD is primarily responsible for executing general administrative duties, crime prevention, tax
collection, and various other functions. The evaluation and oversight of the skills and performance
of the AD staff are questionable. The absence of professionalism significantly impacts the
performance of the civil service?.

Myanmar’s legal sources include its constitutions, laws passed by parliament by using a mixed legal
system with English common law, and civil law. When there is no local legislation governing a
particular topic before the courts, English common law rules—which were created and implemented
in Myanmar case law during the British occupation—are applied. Additionally, in the absence of any
applicable laws, judges are given the discretionary authority to resolve the case in a way that
upholds justice, equity, and good conscience?°. Under the 2008 Constitution’s bi-cameral system
the Pyidaungsu Hluttaw (Union Parliament) combines the Amyotha Hluttaw (Upper House) and
Pyithu Hluttaw (Lower House). The Pyithu Hluttaw comprises 440 members, of whom 330 are
directly elected and 110 are appointed by the military. Amyotha Hluttaw has 224 members, of
whom 168 are elected to represent the states and regions (12 each) and 56 are appointed by the
military. Each House is headed by a speaker, who also presides over the Pyidaungsu Hluttaw in turn.
Article 96 of the constitution states that the Pyidaungsu Hluttaw has the right to enact laws for all
or any part of the Union related to matters outlined in Schedule One, the Union Legislative List?*,
The 2008 Constitution, which allocates 25% of parliamentary seats to military personnel appointed
by the Commander-in-Chief, significantly limited the power of elected legislators. This provision
gave the military (Tatmadaw) a veto over constitutional amendments, which require more than

217 Marcus Brand. “Exercising Executive Power in Myanmar: Constitutional Options for Safeguarding the Rule of Law in Public Administration”.
November 2014. Bingham Centre for the Rule of Law.

218 The Ward and Village Tract Administration Act, which was amended in 2012, stipulates that the chief administrative officers of the village
tract or ward would be elected as Ward and Village Tract Administrators. In addition to overseeing ward and village social activities,
preventing crime, providing for the safety of the populace, and enforcing certain disciplinary actions (such as arrests and fines) are among
their roles.

219 Htay Htay Lwin. “Public Administration and Civil Service System in Myanmar (Htay Htay Lwin, 2014).” PhD diss., MERAL Portal.

220 The Legal System of the Republic of the Union of Myanmar.” Accessed October 11, 2024. https://www.nyulawglobal.org/globalex
myanmarl.html.

221 Tinzar Htun, Mael Raynaud. “Avenus for Reform and Decentralization and Steps Towards a Federal System”. Schedule Two of the 2008
Constitution. Konrad-Adenauer Stiftung Ltd., Myanmar. 2018.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

75% of parliamentary votes to pass??. Judicial independence and judicial supremacy collaborate to
ensure that the rule of law remains intact against prevailing political forces. By divesting elected
authorities of the ultimate interpretation of constitutional provisions, the notion of judicial
supremacy mitigates the risk that fundamental legal protections would succumb to transient
fervor. Shielding judges from political influence promotes the same goal?®. According to Section
308 of the 2008 Constitution and Section 38 of the Union Judiciary Law 2010, every high court in
a region or state is empowered to make decisions on cases pertaining to originality, appeals,
revisions, and other items specified by law. Most of the courts at these levels are original jurisdiction
courts. Judges at this level have the authority to impose sentences as long as seven years in jail.
They have jurisdiction over situations involving minors as well.

Role of non-state actors

Ethnic armed groups in Myanmar employ three primary strategies to acquire and retain territory: 1)
“hostile claims,” characterized by the use of military force to gain or maintain access; 2) “tolerated
claims,” where access is informally permitted by Myanmar’s security forces due to ceasefire
agreements; and 3) “accommodated claims,” involving overt cooperation with the state in return
for access?*“. Ethnic resistance organizations (EROs), recognized as non-state actors, represent
the military factions of political movements advocating for autonomy and the acknowledgment of
rights. They have arisen and participated in armed conflicts against the government and among
each other. The states impacted by conflict are Chin, Kayah as well as Kareni, Kayin, Kachin, Mon,
Rakhine, and Shan, with Kachin, Shan, and Rakhine experiencing the most significant effects?®.
From 1989 to 1995, Gen. Khin Nyunt facilitated ceasefire agreements between the Tatmadaw and
more than 25 insurgent groups, including around twelve local militias that consented to unofficial
truces. The ceasefires did not constitute peace accords and frequently failed to address, beyond
the most basic level, the economic development needs of these ethnic adversaries, some of which
possessed well-established civil administrations. In many instances, the ceasefire factions were
permitted to maintain their weaponry and were afforded de facto autonomy, governance over
substantial territories, and the authority to exploit natural resources within their domains. In a
contentious decision, the administration recommended in late April 2009 that the remaining
armed factions with which it had negotiated ceasefires convert into Border Guard Forces?®°.

222 Nick Cheesman. "How in Myanmar “national races” came to surpass citizenship and exclude Rohingya.” Journal of Contemporary Asia 47,
no. 3 (2017): 461-483.

223 Boies, David. “Judicial independence and the Rule of Law.” Wash. UJL & Pol’y 22 (2006): 57.

224 Kim Jolliffe, “Ethnic Armed Conflict and Territorial Administration in Myanmar”. The Asia Foundation. June 2015, 40.

225 “Non-international Armed Conflicts in Myanmar.” The Rule of Law in Armed Conflict Project | Rulac. Accessed October 21, 2024. https://
www.rulac.org/browse/conflicts/non-international-armed-conflict-in-myanmar#collapse2accord.

226 South, Ashley. “Burma’s Longest War Anatomy of the Karen Conflict”. Transnational Institute. Burma Center Netherlands. 2011.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

There are many distinct military forces and recent battles in the states of Myanmar, particularly in
the ethnic organization-controlled territories. Consequently, policies or regulations established by
one armed organization do not influence other controlled areas?”. In territories controlled by
revolutionary groups, complaints offices are not well-known. The NUG online complaints
department exhibits inadequate responsiveness. The People’'s Security Forces are capable of
addressing interpersonal conflicts but lack the authority to resolve crimes perpetrated by other
armed factions??. In rural regions with overlapping jurisdictional authority, residents occasionally
complied with directives from those they feared. Additionally, instances of parallel jurisdiction arose
when identical cases were adjudicated by two distinct entities: EAOs and the government?®°.

The human resource problem remains a critical challenge for the ethnic areas, particularly in the
law enforcement department. The police force inside the ethnic organization was inadequately
established, necessitating the deployment of personnel from the battalion to fulfill police duties.
Consequently, they lack clarity regarding the appropriate course of action for their work. This is not
their responsibility, but rather that of the institutional structure. The adjudicator responsible for the
ruling lacks legal expertise, resulting in public detriment?3°,

The Department of General Administration (DGA), the foundation of the Kachin Independence
Organization’s (KIO) eleven departments, is responsible for the organization’s overall governance
structure. Six divisions, districts, townships, and subunits—including ninghtaw—make up the KIO’s
sphere of influence. With research focused on interviews and fewer formal conversations, the KIO’s
justice system is smalll. In addition to having police troops in the towns of Laiza and Mai Ja Yang, the
KIO may also use guerilla forces and local village defense to make arrests in rural regions. The
majority of matters are handled at the village or ninghtaw levels, but if necessary, they are referred
to higher levels. Committees are constituted to decide individual cases, and the KIO does not have
a reference penal code. The KIO'’s legal procedures and penalties are not the subject of data
collection for this study. The group runs a drug detention facility that also serves as a rehabilitation
facility, where inmates work hard to alter their behavior?,

227 RL_CGs -23, Concerned Group, September 25, 2024.

228 RL_CGs -24, Concerned Group, September 12, 2024.

229 RL_CGs -29, Concerned Group, October 10, 2024.

230 RL_CGs -23, Concerned Group, September 25, 2024.

231 McCartan, Brian and Kim Jolliffe. “Ethnic Armed Actors and Justice Provision in Myanmar. The Asia Foundation. October 2016, 48.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

RL-Exe-11, Executive group, said that

“People from the Kachin region have to go to the courts of KIO if there is a case. In Myitkyina
City, there are KIO offices and formal courts, likely parallel jurisdiction. KIO office courts are
based on Kachin traditional law, but currently, KIO office has accepted trial for crimes by
statutory law. The concept of Kachin traditional law is more towards healing, so it is called
“shawa sha tai”. It is a hybrid form to solve it in different ways. In the village, there are
traditional solutions. If the crime is a serious crime, the KIO office has something to look
for more lenient in community trials.”
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2.8 Governmental Reform Initiatives for the Rule of Law

The Myanmar government makes an effort to include provisions against corruptionin the legislation,
but it is only able to prosecute bribery and no other forms of misconduct because the 2013 anti-
corruption law makes this much clearer. Corruption in Myanmar is prevalent throughout all sectors,
industries, and levels of operation. Deposed NLD MPs and other former civilian government officials
were still being singled out for prosecution under anti-corruption laws by the military-run Anti-
Corruption Commission. There was rampant corruption in every aspect of political life, but
particularly in the legal system.

Parallel to police petty extortion was more serious graft at higher levels, including when investigators
demanded bribes from victims in order to carry out criminal investigations?¥. Corruption pervades
all tiers of the judiciary, including the Supreme Court. The court overlooked the illegality of
confessions obtained during police interrogations, as outlined in the Evidence Act, and instead set
a precedent affirming the acceptability of such confessions?®. At every level of the judiciary,
including the police, judges, attorneys, and court employees, corruption is pervasive. People think
they can purchase the results they want. However, because public legal services are overpriced due
to widespread corruption, many impoverished individuals cannot afford to utilize the formal court
system, which exacerbates social divisions?*4. Many people in Myanmar lack the financial means to
access justice through official institutions. The majority of people do not think it is in their best
interests to file a lawsuit through statutory courts because they do not trust the impartiality of the
courts. The legal system operates similar to an open market where the highest bidders prevail®°.
As a result, there is constant encouragement for people to engage in unlawful activity in their
society. The fundamental rights to judicial protection, such as the right to a fair trial without undue
delay under Article 14 of the ICCPR, are jeopardized by corruption in the administration of justice?®.

232 Department of State, United State of America. “Country Reports on Human Rights Practices: Burma” (2023): 38, 39.

233 RL_Pro-02, Professional Group, September 12, 2024.

234 “Corruption: A Severe, Chronic Disease Myanmar Has to Fight.” Tea Circle. Last modified September 5, 2019. https://teacircleoxford.
com/essay/corruption-a-severe-chronic-disease-myanmar-has-to-fight/ .

235 Bak, Mathias. Overview of corruption and anti-corruption in Myanmar. Transparency International., 2019.

236 Peters, Anne. “Corruption as a violation of international human rights.” European Journal of International Law 29, no. 4 (2018): 1251-1287.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

Organizational reforms to the police brought about by the Police Law include the President’s direct
appointment of the Chief of Police, subject to consultation with the Commmander-in-Chief of the
Defense Services;*” one of the police’s stated objectives is “[t]o participate in national defense and
security matters when necessary;?® the formalization of police officers’ “national security and
defense duties™;?®** and these other clauses giving the military-controlled Ministry of Home Affairs
and the Cabinet influence over the police have raised worries about the militarization of policing
continuing. Section 60 contains some elements that seem drawn from broad, problematic sections
in the former police statutes that the new Police Law superseded. Police frequently exploited these
regulations, also known as “shadow laws” or “darkness laws,” to target particular groups, most
notably LGBT people?*°. The Police Law does not adhere to international standards for law
enforcement operations regarding interruptions resulting from peaceful assemblies. The trust in
the police in Myanmar is low, with fairness, effectiveness, and transparency being the lowest.
Factors contributing to low trust include unfair treatment, corruption, personal bias, and lack of
readiness. The political systems used by previous Myanmar governments may have made the
institutions untrustworthy in the public’s eyes. Transparency was the lowest trust variable. The
public’'s perception of the police is influenced by these factors?4.

Law enforcement officials, prosecutors, and judges are perpetually untruthfulin their responsibilities.
In instances where the perpetrator possesses significant power or riches, they are unjustly
adjudicated for their offenses. In police training, officers are instructed to disregard rules and
regulations, safeguard individuals’ property and lives, and uphold the rule of law, yet they are also
encouraged to engage in corruption in every conceivable manner?2 The police fail to maintain
evidence appropriately. They lack comprehension of the rules and criminal justice system, resulting
in the occasional release of detained individuals without judicial authorization?®. In narcotics
prosecutions, law enforcement officials coerce the accused into confession. In cases pertaining to
the unlawful association act, the accused’s family was dissuaded from assisting the accused due
to police threats indicating that if they continued the matter, their entire family would face arrest?#,
After the military coup, numerous individuals opposing the coup have been jailed, tortured, or killed
by the military, and at times, tortured and slain by the PDF. Individuals are deprived of access to

justice?#,

237 Police Act (1945), sec. 9(A).

238 |bid., sec. 4(e).

239 |bid., sec. 18(i).

240 Gender Equality Network, “In the Shadows: Systemic injustice based on sexual orientation and gender identity/expression in Myanmar,”
November 2019, 29, https://www.icj.org/wpcontent/uploads/2019/11/Myanmar-In-The-Shadows-Advocacy-Report-2019-ENG.pdf.

241 Thura Aung and Win Win May. Public trust in the Myanmar Police Force: exploring the influencing factors. Friedrich-Ebert-Stiftung, 2019.

242 RL_Exe-10, Executive Group, September 6, 2024.

243 RL_Pro-01, Professional Group, September 11, 2024.

244 RL_CGs -22, Concerned Group, September 19, 2024.

245 RL_CGs -30, Concerned Group, September 7, 2024.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

The primary impediment is the 2008 constitution as the military constitutes a monopoly. The
Ministry of Home Affairs, Ministry of Defense, and Ministry of Border Affairs are entirely governed
by the military, so these ministries are associated with all national initiatives and law enforcement
activities. The General Administration Department, once part of the Ministry of Internal Affairs,
then transitioned to the civilian administration. In NLD, efforts are underway to overhaul the General
Administration Department. | observe a successful outcome. The military exerts greater influence
in the peace negotiations. The government lacks the authority to command the armed forces,
hence it merely assumes a facilitative role. They did not assume the decision-making role. The
military appears to assume a greater role in decision-making?*°.

The judiciary’s authority is vested in the military. The police refrain from filing a FIR if the accused
possesses riches or influence. Corruption infiltrates every level of government. The chief justice of
the union is U Tun Tun Oo, a former military official, which impedes the government’s ability to
manage jurisdiction. Indigenous and minority populations continue to be deprived of citizenship
rights?”. The military administration is incapable of instituting a rule of law. Subsequent to the
coup, the judiciary has been utilized as an instrument of the military regime, and legal practitioners
have consistently faced scrutiny. Subsequent to the coup, individuals encountered inequitable
prosecution under the provisions of the penal code and the legislation governing unlawful
associations. At times, the law has been exploited for inequitable prosecution. No remedies exist for
the crimes or human rights violations perpetrated by the SAC’s armed forces4.

The 2008 Constitution addresses the governance of districts, townships, wards, and village tracts
succinctly. Article 288 (Chapter V) of the 2008 Constitution stipulates that “The administration of
district and township levels shall be assigned to Civil Services personnel” (Constitution of Myanmar,
2008: 123). Article 289 states that “The administration of a ward or village tract shall be assigned
in accordance with the law to an individual whose integrity is esteemed by the community”. The
local government is a crucial component of Myanmar’s democratic transition. It safeguards the
democratic rights of citizens and is essential for the advancement of democracy. The transition to
democracy in Myanmar has gained significance within the broader context of democratization.
Following the enactment of the Constitution in 2008, local administration has been preserved in
the form of districts, townships, wards, village tracts, and villages. The establishment of local
democracy and its elections has become a crucial stage in the strengthening of democracy in
Myanmar. The primary challenge of local government in Myanmar is the lack of administrative

246 RL_CGs -19, Concerned Group, September 17, 2024.
247 RL_Exe-14, Executive Group, September 2, 2024.
248 RL_CGs -22, Concerned Group, September 19, 2024.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

decentralization, which remains under the jurisdiction of the Union Ministry of Home Affairs®?°. The
governance of townships and districts is overseen by senior officials rather than elected
representatives®®. The regional election in Myanmar is deficient in fundamental democratic
principles. The elections for the Ward and Village Tract Administrators do not adhere to universal
adult suffrage. The significance of local governance should have been more prominently
acknowledged throughout the governmental reform process initiated by the civilian-led
administration in 2018.

The military exerts influence over the three principal pillars of governance. Law enforcement
officials, including police, prosecutors, and judges, exhibit a deficiency in duty, accountability, and
ethical standards in their duties. Corruption pervades the whole governmental framework due to
the absence of the rule of law?. The central government infringes upon the rights of marginalized
and vulnerable populations by discriminatory practices. There is an absence of power-sharing
between the central government and local government?2,

The local government system in Myanmar has become increasingly centralized over several decades,
as indicated by the nation’s laws and institutions. Myanmar, however, suffers from ineffective official
local governance, leading to the emergence of unrecognized and informal institutions that perform
various governmental duties inside local communities. The prolonged absence of a functional central
government in ethnic regions, along with the lack of established local administration structures, has
resulted in the rise of community-based non-state organizations tasked with social protection and
the delivery of public goods?2. Despite the General Administrative Department (GAD) no longer over-
seeing parliamentary administration, the management of sub-national parliaments remains some-
what centralized. Six self-administered areas (SAAs) are designated for particular ethnic groups un-
der Article 56 of the 2008 Constitution; these groups are all regarded as minority within their state
or region but as the majority within particular townships?2. The SAAs are governed by “Leading Bod-
ies,” which are composed of members of various minorities within the SAA as well as elected MPs and
military appointees. In instances where the establishment of SAAs has been accomplished, leading
body members have expressed that their degree of impact is remarkably restricted, mostly because
of the prevailing function of the General Administrative Department?®,

249 Lalhriatpuii, F., and Ayangbam Shyamkishor. “Understanding the Local Government in Myanmar with Special Reference to Chin
State.” Mizoram University Journal of Humanities & Social Sciences 5, no. 1 (2019): 2395-7352.

250 Nixon, Hamish, Cindy Joelene, Kyi Pyar Chit, Lynn Thet Aung, and Matthew Arnold. State and region governments in Myanmar. MDRI-CESD,
2015. The Asia Foundation.

251 RL_Exe-10, Executive, September 6, 2024.

252 RL_Exe-09, Executive, September 7, 2024.

253 Khanu. “Local Government’s Role in Bottom-Up Federalism for Myanmar Democratic Future.” School of Public Policy, University of Chaing
Mai . Accessed October 11, 2024. https://spp.cmu.ac.th/local-governments-role-in-bottom-up-federalism-for-myanmar-democratic-
future/.

254 Constitution of the Republic of the Union of Myanmar (2008).

255 Jolliffe, Kim. “Ethnic Armed Conflict and Territorial Administration in Myanmar”. The Asia Foundation. June 2015: p 28-40.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

RL- CGs- 24, Concern group, said that

“One of the weaknesses is the institutions are built on the top-down approach; they do
not consider the people’s interest. When looking back over the past 10 years, it is the same.
The previous governments put the public in the place of exploitation. Politicians are only
pretending to be a power by saying that the people are the main thing. We have never seen
a government that truly cares about public will and recognizes public participation.”

To sum up, it is seen that the civilian government attempted to implement rule of law by doing
several reformations. As the problem source is the constitution itself, changing the constitution
could not do without military assistance even though civilian governments have stated that they
are waiting for the "right time” to do it and have committed to doing so before their mandate ends
in 2020. Although the NLD party won the 2020 election, a military coup d’état happened in 2021
that is obviously witnessed that the military was monopolized in all sectors of government by the
2008 constitution.
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2.9 Access to Justice:
Formal Jurisdiction and Traditional Jurisdiction

The judiciary®® is not only the foundation of upholding the rule of law but also plays a pivotal role in
the protection of rights, the redress of grievances, and the pursuit of justice through courts, legal
proceedings, and the application of law. In addition, it must exist as an independent pillar to ensure
all citizens and institutions, including every stage level of government, are accountable, safeguard
human rights, and provide justice under the law. To effectively implement this crucial role, the
judiciary must maintain its independence, free from external interference, and judicial professionals
need to rightly and equally apply standards of fairness principles in their judicial and decision-
making processes. If failing to successfully implement these principles of judicial independence,
integrity, and fairness, the citizens lose confidence in accessing justice in the judicial system.

Formal Jurisdiction

Access to justice is a fundamental principle of the rule of law; it serves individuals to exercise their
legal rights, provides a means to challenge discriminatory practices, and enables the public to hold
those in power accountable for their actions?’. In Myanmar, there are significant challenges and
barriers to accessing justice through the court system. According to formal jurisdiction, there are
the three divisions of the country’s judicial system such as the Constitution Tribunal of the Union,
Courts Martial, and the Supreme Court which is the highest court among Townships, District
Courts, Region High Courts, Self-Administered Division Courts, and Zone Courts®® The
Constitutional Tribunal interprets the constitution, reviews laws for constitutional compliance, and
resolves disputes between government levels®®°.

The courts-martial are controlled by the military, operate separately from civilian courts, and are
specifically constituted to handle cases involving military personnel. The courts-martial adjudicate
not only cases involving military personnel exclusively but also cases between military personnel
and civilians. Regarding the cases happened between civilians and militia, it is trialed only in military
courts. If the military personnel commit offenses such as culpable homicide, murder, and rape,

256 The term “judiciary” in this context indicates the courts, which encompass judges, prosecutors, private lawyer, court administrators, and
court clerks.

257 United Nations, “Access to Justice - United Nations and the Rule of Law,” United Nations and the Rule of Law, 2015, https://www.un.org/
ruleoflaw/thematic-areas/access-to-justice-and-rule-of-law-institutions/access-to-justice/.

258. Constitution of the Republic of the Union of Myanmar (2008), sec. 294, 295(b).

259. Constitution of the Republic of the Union of Myanmar (2008), sec. 322.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

stipulated in Section 72 of the Defense Services Act, except when on active service, outside the
Union of Burma, or at a border post notified by the President, they may be tried in civilian courts?°.
Between 2015 and 2016, six cases of sexual violence perpetrated by military personnel were
successfully transferred to civilian courts for adjudication?®,

However, such transfers remain exceedingly rare. Situations where cases were transferred solely
due to media pressure and other forms of pressure are commmon. On June 29, 2020, in U Gar village
of Rathedaung Township, Rakhine State, three military soldiers raped a 36-year-old woman. The
military did not transfer the case to a civilian court, stating that it occurred during the period of
military operations?2. There were many difficulties in working to uncover the truth about the case.
Until the truth was revealed, the woman had to hide, and both she and those assisting with her
case faced threats. Initially, military officials consistently denied the allegations. It was only through
the assistance of the United Nations and some international embassies, along with the collaborative
efforts of those pursuing the case, that the military finally admitted to the truth. As a result, two of
the perpetrators were sentenced to 20-years imprisonment?®2,

It has been extremely threated to access to remedy for civilians to obtain justice through military
courts, especially in cases where crimes are committed by the soldiers against civilians. In those
cases, the military had often responded to numerous crimes with blatant denial, minimal
transparency regarding receiving information cases, and collaboration with the police to intimidate
victims and survivors. Moreover, according to Section 125 of the Defense Services Act, there is only
a time limit of three years for prosecuting military personnel who commit crimes?®4. In Myanmar,
there are many areas of military instability, and due to the threats from the military, people often
cannot or dare not file lawsuits immediately. This creates numerous difficulties for prosecution.
This section shields military personnel who commit crimes from prosecution and effectively limits
victims the opportunity to seek justice by the expiration of a period. Furthermore, even if the
decisions made by courts-martial are unjust or incorrect, there is no right to appeal to the Supreme
Court, and the decision of the Commander-in-Chief of Defense Services is final?®>. Whether fair or
unfair, people were in a position where they had to accept their decisions.

260. The Defense Services Act, sec. 72.

261 KWAT and AJAR, "mqﬁ:eﬂmggpe(g@&” (Thai: Wanida Press, July 2020).

262 Min Aung Khaing, "8:Slgpanang 0domep:g:dd) 0dss0:e500 mdesone(d,” eepodd, October 24, 2020, https://burmairrawaddy.com
news/2020/10/24/232260.html.

263 RFA, "oo&eecff)ci 5:6]%1)33 39,” Radio Free Asia, February 12, 2021, https://www.rfa.org/burmese/multimedia/military-rape-u-
gar-02112021231149.html.

264 The Defense Services Act, sec. 125.

265 Constitution of the Republic of the Union of Myanmar (2008), sec. 343(b).
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

The judicial system is burdened by obstacles that hinder people’s ability to seek fair legal remedies.
Not only the result of the weakness of judicial independence mentioned above, the public not only
experiences a lack of access to justice but also it still includes corruption within Judiciary, complex
procedures, a weakness of legal awareness, inadequate legal assistance, barriers to languages,
and high legal costs. The right to access lawyers and legal services plays a crucial role in facilitating
public access to justice and in the administration of justice. Therefore, it is imperative that lawyers
independently perform legal proceedings or seek justice for their client. Lawyers apply expertise to
help clients understand and navigate the law. In this way, lawyers are agents of rule of law systems,
not just because they advise clients on their rights but because they counsel their clients towards
legality. The role for the lawyer as an agent of the rule of law is at least as strong beyond court-
based dispute resolution?®.

In Myanmar, the situation of understanding the law and accessing legal awareness remains very
low. Regarding accessing legal awareness, Judges often fail to clearly explain judicial procedures to
make them understandable to the defendants. Upon the instance, a lawyer respondent suggested
that “if someone comes to court without a lawyer, the judge needs to ask whether it is because
they do not want to hire one or because they cannot afford one, and clearly explain the court
procedures to the litigant™.

Additionally, in remote ethnic regions, the lack of local legal knowledge and awareness is a major
barrier to accessing justice. This issue is especially prevalent in these areas?”’. In that areas, people
do not even know they have to access to the government justice system?®. Furthermore,
communication and connectivity are also weak, making it challenging to access information.
Relevant organizations have limited involvement in providing assistance as well. Although legal aid
exists, in cases where individuals must confront authorities directly, there are very few organizations
that truly provide support®®. After that, there are language barriers for other ethnic people in
remote ethnic regions who are not Burmese?’°. With so many challenges and circumstances like
these, access to justice for these individuals is extremely distant.

266 Richard Lewis Moorhead, Steven Vaughan, and Kenta Tsuda, “What Does It Mean for Lawyers to Uphold the Rule of Law?,” October 2023,
https://doi.org/10.2139/ssrn.4660750.

267 KWAT and AJAR, "ooepsgjongepeg(aS:” (Thai: Wanida Press, July 2020).

268 RL_Pro-01, Professional Group, September 11, 2024.

269 RL_CGs-22, Concerned Group, September 19, 2024.

270 RL_Exe-14, Executive Group, September 5, 2024 and RL_Pro-01, Professional Group, September 11, 2024.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

Corruption and bribery are major obstacles to achieving justice effectively in Myanmar’s judicial
system. Corruption undermines the integrity and independence of the judicial system, and has a
significant impact on the ability to obtain justice. During the 2014-2019 period, the Myanmar Anti-
Corruption Commission (ACC)?* collected and received data on 24,604 complaints, of which
3,764 were related to judicial corruption. While the courts play a crucial role in addressing corruption,
judicial institutions themselves include corruptible situations. Corruption severely compromises the
integrity of the judicial system, eroding public confidence inits ability to actimpartially and effectively
combat corruption. It impairs fundamental judicial responsibilities, including decision-making, law
enforcement, rights protection, and sanctions officials of other government branches accountable
for legal violations?2. In Myanmar, the practice of bribery is deeply entrenched, akin to a cultural
habit. Certain researchers state that social customs like gift-giving and the practice of offering
“tea money” promote ingraining a culture of bribery with in Myanmar’s bureaucracy?’®. Lawyers in
Myanmar highlighted that corruption has awidespread and detrimentalimpact on theindependence
of individual lawyers and the legal profession as a whole in Myanmar?4. In the judicial sector, for
ensuring access to justice for all, the judge, lawyer, prosecutor, and other office staff, as well as
police officers, are responsible for performing without corruption?’®. People distrust that judicial
institutions can equally provide justice without corruption. As a result, people often avoid going to
court, which further hinders their access to justice?®. This situation reflects that courts, judges, and
prosecutors are not effectively addressing public issues, leading people to try to resort to alternative
means of seeking redress for their grievances, injustices, and violations of their rights with their own
legal systems and processes?”. These alternative methods cause violence, which will inevitably lead
to a significant deterioration of the rule of law within a nation?®,

Myanmar does not possess a Judicial Service Commission or other independent entity to oversee
the discipline of judges; judges serving on the Constitutional Tribunal, Supreme Court, and High
Courts can be subjected to impeachment by Parliament. The absence of a definitive framework to
guarantee the integrity and accountability of lower court judges jeopardizes judicial independence
and compromises security of tenure. Political and military control over courts constitutes a

271 On February 25, the Anti-Corruption Commission (previously known as the Anti-Bribery Commission) was established with the 15
members in accordance with Sections 7, 9, and 10 of the Law.

272 Mya Moe Khaing and Yu Mon Cho, “Journal of Human Rights and Peace Studies,” So03.Tci- Thaijo.org 7, no. 212 — 237 (July 21,2021): 213,
https://www.tci-thaijo.org/index.php/HRPS/index.

273 Tim G. Andrews and Khin Thi Htun, “Corruption in Myanmar: Insights from Business and Education,” ed. Marie dela Rama and Chris Rowley,
Science Direct (Elsevier, January 1, 2017), https://www.sciencedirect.com/science/article/pii/B9780081011096000150.

274 International Commission of Jurists, “Right to Counsel: The Independence of Lawyers in Myanmar | Refworld,” Refworld, 2023, https://
www.refworld.org/reference/countryrep/icjurists/2013/en/98279.

275 May Thu Zaw and Thi Thi Lwin, “Fair Trial Elements in the Case Management Programme in Myanmar Courts” (Yangon: the Denmark-
Myanmar Progrmme on Rule of Law and Human Rights, 2020).

276 RL_Pro-06, Professional Group, September 10, 2024.

277 RL_Pro-07, Professional Group, December 14 , 2024.

278 Daniel C. Préfontaine and Joanne Lee, “The Rule of Law and the Independence of Judiciary,” 1998, 2, https://biblioteca.cejamericas.org/
bitstream/handle/2015/987/rule-law-independence.pdf?sequence=1&is.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

significant impediment, as they issue rulings based on directives from government officials,
especially local and regional authorities. The most contentious cases pertain to challenges against
the government, authorities, or their vested interests, human rights advocates, land appropriation,
ethnic and minority concerns, and political actions by prominent individuals. Corruption, abuse of
power, and financial inducements for legal results are pervasive inside the judicial system, with
certain judge’s contingent upon payments for favorable rulings?”®. Under the 2008 constitution,
neither the administration nor parliament possesses the capacity to enforce the rule of law or
enact changes in the presence of 25% military representation in parliament?°. Individuals lack
understanding of the nation’s judicial system. They are unable to attain justice. During both the
USDP and NLD administrations, the court has been dominated by the military, resulting in
inadequate protection of citizens’ rights under the law. The parliament cannot enact legislation
without the military’s consent?®,

Traditional Jurisdiction

Rural customary practices, frequently unwritten and transmitted orally, are typically overlooked by
governmental or ethnic resistance organizations’ judicial systems. These rituals differ among ethnic
groups and townships and may occasionally inform the decision-making of village heads, elders, or
committees. The Karen people in Myanmar are governed by the non-governmental Karen National
Liberation Front (KNU). It is separated into seven administrative districts that include parts of Kayin
State, Mon State, Tanintharyi Region, and Bago. Each of the 28 administrative townships that make up
these districts comprises about 20 villages. In hilly regions, the KNU has held sway, especially in northern
Kayin, eastern Bago, and along the border with Thailand. The civilian wing serves as the main policymaking
and executive body of the organization, with leadership chosen from village tracts. Every two years,
village, township, and district congresses are called. The KNU has decentralized governance, with
members creating their own networks and personal connections. Central departments create the
fundamental policies, which are then distributed to the districts. Committee chairs and members
frequently involve outside parties in their independent governance®2. The Karen National Police Force
(KNPF), the Justice Department, and a judiciary of judges at every administrative level make up the three
main institutions that make up the KNU’s justice system. The Justice Department drafts laws, raises
public knowledge of them, updates and reviews them, and provides support for court orders. It gives
KNU departments training and distributes legal codes®,

279 International Commission of Jurists, “"Myanmar: Independence and Impartiality; Judicial Integrity and Accountability,” International
Commission of Jurists, March 25, 2014, https://www.icj.org/cijlcountryprofiles/myanmar-introduction/judges/independence-and-
impartiality-judicial-integrity-and-accountability/.

280 RL_CGs -16, Concerned Group. September 7, 2024.

281 RL_Exe-14, Executive Group, September 2, 2024.

282 Jolliffe, Kim. “Ethnic Armed Conflict and Territorial Administration in Myanmar”. The Asia Foundation. June 2015: p 46- 50.

283 McCartan, Brian and Kim Jolliffe. “Ethnic Armed Actors and Justice Provision in Myanmar. The Asia Foundation. October 2016.14-18.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

Rural villagers in Southeast Myanmar face significant challenges in acquiring any or all of the
evidence papers. The issuing of birth certificates has only recently become prevalent, and it remains
uncertain how persons may retrospectively acquire one. Owing to prolonged conflict, bloodshed,
and relocation, villagers may have previously possessed certain documents; however, they
frequently no longer retain them due to destruction, loss, or confiscation, and may lack the
knowledge or capability to obtain them now. As previously reported by Karen Human Right Group
(KHRG), internally displaced persons and refugees are generally more prone to lacking the necessary
documentation®4, Protests in Myanmar are escalating due to a surge in land appropriation following
recent governmental reforms. The new legislation alters the legal framework for land use rights,
particularly in highland regions, and creates a legal land market to promote local and foreign
investment. This raises concerns about intensifying land tenure and food insecurity for the majority
of the population, who depend on agricultural fields and forests for livelihoods. The legislation fails
to acknowledge customary and communal land rights and does not address the right of return for
hundreds of thousands of ethnic peasants displaced due to violence and economic marginalization.
The government and ethnic armed factions must guarantee legal safeguarding and advancement
of land rights for current, displaced, and returning ethnic communities, including their incorporation
in ceasefire and peace accords as well as land policies??.

The traditional legal system is erratic, incapable of managing substantial cases and enforcing
rulings, while corruption at the village leadership level persists as an issue. The Myanmar
government’s judicial system lacks authority over the Tatmadaw, is viewed as prejudiced toward
ethnic minorities, has a deficiency in trans-parency, experiences excessive delays in case processing,
and is afflicted by bribery and corruption. Moreover, it is prohibitively costly for rural residents in
Southeast Myanmar, who frequently lack proficiency in the Burmese language necessary for
participation in proceedings. The Karen population exhibits a pronounced predilection for the KNU
justice system. Nevertheless, it frequently neglects to address villagers’ grievances, enforces
regulations inconsistently, and is deficient in both resources and qualified personnel. It is regarded
as excessively forgiving, and corruption and bribery compromise its credibility?®.,

284 Karen Human Rights Group. “Stepping into Uncertainty: Refugee and IDP experiences of return in Southeast Myanmar”. August 2020.

43-46.
285 Kramer T. “Ethnic Conflict and Lands Rights in Myanmar”. Social Research: An International Quarterly. Vol. 82 : No. 2 : 355 — 374. Summer
2015. https://themimu.info/sites/themimu.info/files/documents/Academic_article Ethnic_Conflict and Land Rights Tom

Kramer 2015.pdf
286 Karen Human Rights Group. “Beyond the Horizon: Local Perspectives on Peace, Justice and Accountability in Southeast Myanmar”.

September 2019. 43-46. https://www.khrg.org/sites/khrg.org/files/report-docs/briefer beyond the horizon - english for web.pdf .
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

The expenses associated with EAA (Ethnic Armed Actors) legal systems are not assessed and may
differ considerably. The KNU and NMSP (New Mon State Party) systems are typically regarded as
more cost-effective and time-efficient than the government system. Nonetheless, these
mechanisms are susceptible to exploitation by affluent individuals capable of settling civil disputes
and criminal accusations through financial means. Military personnel and authorities may also
compensate by resolving conflicts with civilians, even when personally responsible for misconduct.
Individuals victimized by EAA personnel wielding firearms may encounter intimidation should they
pursue legal action. This issue pertains to both EAA legal systems and village justice at the local
level, where village leaders wield direct coercive control via local militias?®”. Human rights
organizations report civilian violations perpetrated by border militias. The military disbanded an
infamous BGF in Rakhine state in July 2015 following claims of egregious human rights violations,
including rape, forced labor, and extortion. The Karen BGFs have declined to collaborate with their
Myanmar Army leadership. Other groups have unlawfully seized land and are significantly involved
inthe transnational drug trafficking, mostly patrolling regions to safeguard their opium plantations?eé,

Without a contract or revenue-free grant, the indigenous people suffer when land is acquired. They
believe that no documentation is necessary, as they have utilized this land for cultivation and other
purposes since the time of their ancestors. They are unable to obtain a national identity card due
to language barriers and the complexity of the process?°. The wife of a Kachin family was arrested
after they escaped from a military patrol while collecting food in the forest; she was later reported
missing. The victims’ relatives filed a habeas corpus petition with the Supreme Court, which denied
the writ on the basis that the military was not present at the time. The family subsequently lodged
a complaint with the NHRC. The military subsequently litigated against the complainants for false
allegations, after which the NHRC concluded that the case was unfounded?*°.

Ethnic Resistance Organizations (EROs) have been active in the fight against coups and for a better
Burma since the coup of 2021 and the Covid-19 pandemic. Some EAOs continue to uphold
agreements even while the NCA is dormant, partly because of their broad humanitarian and
development services in conflict-affected areas under military-political control. Given that the
majority of state governing structures in Myanmar are controlled by pro-democracy and anti-coup
ethnic factions, the country requires federal democracy. Minority representatives must be present
in important decision-making and power-holding forums at the federal union level in order to
address the long-standing concerns of ethnic national communities. Myanmar might serve as a

287 McCartan, Brian, and Kim Jolliffe. Ethnic Armed Actors and Justice Provision in Myanmar. Asia Foundation, 2016. P 54.

288 Beehner, Lionel. “State-building, military modernization and cross-border ethnic violence in Myanmar.” Journal of Asian Security and
International Affairs 5, no. 1 (2018): 1-30.

289 RL_Exe-11, Executive Group, September 5, 2024.

290 RL_Exe-02, Executive Group, September 12, 2024.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

crucial case study for establishing the legitimacy and sovereignty of ERO/EAQ. Especially for
vulnerable communities, the challenge lies in creating relationships that allow EROs to rule and
provide services in an inclusive, rights-based, and accountable manner. This strategy might be
expanded to include PDFs and related PABs, so resolving the “problem” of Bama federalism?,

RL- CGs- 19, Concern group, discussed

“For the future federal nation, all of the armed groups including ethnic armed organizations
should not have oversight in the political sector and should follow the civilian supremacy.
And also, they should not be allowed to do economics.”

291 South, Ashley. “Federalism, governance and services - Myanmar’s ‘rebel rulers”. A New Look at Federalism in Myanmar. PeaceRep: The
Peace and Conflict Resolution Evidence Platform. 2022. 34.
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2.10 Administration by Interim Government

Following the military takeover on February 1st, 2021, people nationwide protested, and government
servants started the movement of civil disobedience. In an effort to honor the 2020 election results
and their legislative commitments, roughly 70 members of parliament elected from the ruling
National League for Democracy (NLD) formed a committee representing Phyidaugnsu Hluttaw
(CRPH) and took their oaths of office on third day following the coup. On March 8, 2021, the National
Unity Consultative Council (NUCC) was established by 28 political organizations, including the
CRPH, Ethnic Resistance Organizations (EROs), and consultative councils based on nationalities
and federal units. On April 16th 2021, CRPH extended a parliamentary system to select president,
prime minister and cabinet. Then, the National Unity Government (NUG), which derives its legitimacy
from the elected CRPH as well as a larger group of appointed representatives, carries out to lead
administration for the interim period as a de jure government. On September 7, 2021, NUG declared
a people’s defense war in response to the military junta’s numerous forms of oppression and cruel
treatment to people. Since then, the number of coalitions of EROs and people defense forces (PDF)
fighting against the military regime has increased. As of November 2024, the number of areas
where EROs and NUG perform public administration had increased.

During the Spring revolution period, people live under the governance of the parallel government,
yet there is no denying that armed conflicts and political crises affect people all throughout the
nation. In order to achieve the people’s ultimate goals for the creation of a federal democratic
nation, NUCC updated the Federal Democracy Charter (FDC), which was published by CRPH on
March 31, 2021, and accepted by the People’s Assembly on January 27-29, 2022. Since FDC is
primarily political, it is best viewed as a political framework rather than a strictly legal instrument,
even though it is assumed that Part Il contains an interim constitutional framework. This is because
it lacks constitutional checks and balances (no court has the authority to enforce its rules, for
example) and is ultimately too ambiguous on a number of topics??2. Beyond crimes committed by
military junta, there are human rights violations and conventional crimes committed in the ethnic
people areas and NUG’s controlled areas.

292 Myanmar’s Federal Democracy Chater: Analysis and Prospects, Constitution Brief Interregnum Series, IDEA, https://www.idea.int/
sites/default/files/publications/myanmars-federal-democracy-charter-analysis-and-prospects.pdf.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

Saying that to be ensured security awareness, local defense force members beat each of the
villagers three times before releasing them in May 2022 when they came to Nga Tinn Gyi Village,
Shwe Bo Township, Sagaing Region, to purchase the remaining portions of the village that the army
had burned?®, In Sagaing Region, a woman was beaten on the road in Tamu City in June 2022. The
shooting incident was committed by troops from the 4" Battalion of the People’s Defense Army
(PDF) in Tamu District. It is said that two male comrades and a female comrade who participated
in the crime have been detained, but the details of what action has been taken against three PDF
members are not clear?®4,

In April 2023, U Aung Min, age 60, the secretary of the National League for Democracy (NLD)
party’s executive committee in Twante Township, made sexual assault to a 5-year-old child of a
CDM (Civil Disobedience Movement) associate professor in Mae Sot, Thailand®®. Approximately a
year and a half ago, he was arrested in Mae Sot and transferred to Karen National Union (KNU)
territory for initial judicial proceedings. However, the National Unity Government’s (NUG) Ministry of
Home Affairs intervened, stating they would handle the trial, and brought him back to Mae Sot.
While being detained in Mae Sot, he escaped from the detention site in May 2023 and still has not
been found?®®. On August 7, 2023, in Saw Township, Magway Region, a detained woman was
repeatedly raped by eight members of the Pa-La-Fa who were prison guards. These eight individuals
were also previously convicted for offenses such as theft, assault, and causing disturbances,
including drug-related crimes, within the village?”.

On July 19, 2023, two women were arrested and beaten by members of the People’s Defense Force
for talking rude words and laughing while they were having a village meeting in Hnaw village, Saw
Township, Kyauktu District, Magway Region?®. A woman from Tha Khot Taw Village, Wat Lek
Township, Sagaing Region, was shot and killed on the evening of February 26th, 2024, by her
boyfriend, the deputy commmander of Shwe Bo District Battalion (2), Company (1)2°°. On August 5
and 6, 2024, multiple drone and shelling attacks along the Myanmar-Bangladesh border killed over
one hundred Rohingya women, children, and men as they sought to flee to safety in Bangladesh?®°°.

293 https://www.bbe.com/burmese/live/burma-62050415

294 https://myanmar-now.org/mm/news/13390

295 eepood, “NLD dlo3o€od: 0005cbe8b:0[5E ABEom:de,” eepodd, May 9, 2023, https:/burma.irrawaddy.com/news/2023/05/09/334787.
html; Thit News, "86a:0503€ [6¢:00p5 2005c0be86:9360] dBeepaden 36a:09e500Eg0d60:q§ NUG 0603 cpooconded 0Bag 9staaop Badgt
meo:??g - Khit Thit Media,” Khit Thit Media, September 11, 2024, https://yktnews.com/2024/09/182934/.

296 Lu du Nway 00, "8680005(8|,0005c05686:05C00500056] 0ep:gjoneqeantien:epiop meccadeldat(gdoys(d- LuduNwayOo,” LuduNwayOo,
September 15, 2024, https://www.ludunwayoo.com/news-mm/2024/09/15/99045/.

297 Burma  Associated Press (BAP), "o@ogesoogpio e@mo&g?ﬁwqp:," Bapnews.org, 2023, https://www.bapnews.org/posts
x9ngmULNUZDrkD-c5y-k; Kyaw Kyaw, “eam[Bscd oo o 8: 636:0[e¢ ob:a8:06650:5686,” Myanmar Now, August 6, 2023, https://

T

myanmar-now.org/mm/news/40425/.
298 https://www.youtube.com/watch?v=0W47aMn vfA
299 https://www.facebook.com/share/uSLT23R7t7Z2xLIN,
300 https://www.fortifyrights.org/mya-inv-2024-08-27,
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

On August 5, thousands of Rohingya civilians gathered on the banks of the Naf River in Maungdaw
Township, Rakhine State, where they were attacked by mortar fire and drones, according to
Rohingya eyewitnesses and survivors®®*. On August 6, AA soldiers killed dozens of Rohingya civilians
who were escaping along the border, also in Maungdaw Township®°2,

On July 30, 2024, All Burma Federation of Students Union protested against the school authority,
local administrations and the National Unity Government (NUG). The protests were driven by
students’ concerns over increasing military-like control in educational environments, which they
saw as oppressive. ABFSU called for the restoration of students’ rights and freedoms. The protests
were aimed at denouncing both the authoritarian practices in schools and the NUG’s handling of
student autonomy?03304,

There was a serious murder case in which U Win Htay, the education board officer for Capone
Village, his wife and their three months old daughter were murdered in Capone Village, Kani
Township, Sagaing Region, on November 4, 2024, The offenders were still missing and the cases
remain unresolved°®. On July 8, 2024, around 9 P.M Maung Myint Myat Oo was brutally murder
while returning home from the village cemetery®*”. A local People’s Defense Force (PDF) unit
detained four suspects for questioning regarding the incident. However, detailed information about
the investigation remains limited3°e,

In Sagaing Region, Wetlet Township, Maw Oo Village, a Pa-Ka-Pha village leader named Maung
Naing raped a three-month pregnant married woman and threatened her with a knife not to tell
anyone else in May 2024. As a result of the rape, the woman suffered a miscarriage. Despite the
severity of this case, the Ministry of Justice (MOJ) only sentenced the perpetrator to 5 years of
imprisonment with hard labor®®°.

301 https://www.fortifyrights.org/mya-inv-2024-08-27,

302 https://www.fortifyrights.org/mya-inv-2024-08-27,

3083 https://springsprouts.info/updates/absfu-protest-against-the-pear-school-authority-and-nug

304 https://www.abfsu.org/2024/06/blog-post 30.html

305 https://yktnews.com/2024/11/191778

306 https://www.bnionline.net/en/news/brutal-murder-young-family-resistance-area-still-unsolved?

307 https://www.rfa.org/burmese/news/wetlet-student-killed-nug-07102024141704.html

308 https://burmese.dvb.no/post/659896

309 Khit Thit News, "005c00b(§5cd 6¢53:609p0 030505 p co§ay Bdsantarpdsadfrond:am: ¢86:0yCaay qdsmromoedit:eant 6ent§Ead NUG
o0ep:ian 3000[m6:5Ce000Ca ¢ $65)905 - Khit Thit Media,” Khit Thit Media, December 24, 2024, https:/yktnews.com/2024/12/196752/.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

State and non-state actors must be involved in a multifaceted strategy to improve Myanmar’s rule
of law. To restore trust in the legal system, state actors as National Unity Government (NUG)
should decrease corruption, emphasize accountability and openness in governance, and start
public legal awareness initiatives. Non-state actors, such as Ethnic Resistance Organizations
(EROs), ought to adhere to openness and equity, emphasize just law enforcement, and eradicate
discriminatory practices.

They can bolster community trust by implementing rules of behavior that conform to international
human rights standards. Mechanisms for cooperation and mutual recognition should be
established, especially in conflict-affected area. The establishment of joint commissions to
supervise transitional justice initiatives, including dealing with war crimes and human rights abuses,
and the start of inclusive discussions with non-state armed groups are both necessary. The NUG
should delegate administrative authority to local authorities at township and district level,
particularly those in ethnic control areas, so that they may efficiently manage resources and
provide public services. Collaboration on local governance is crucial. It is possible to establish
agreements for shared governance, in which NUG and EROs play complementary roles in
infrastructure development, resource management, and law enforcement. NUG and EROs’ actions
must be synchronized through the establishment of efficient coordination structures. A transitional
rule-of-law structure must be established to synchronize legal procedures and resolve overlapping
jurisdictions. This framework must incorporate dispute resolution methods to address conflicts
between state and non-state legal systems, maintaining uniformity and equity.

A gun battle happened in Muse, Shan State, on September 24, 2024, as Myanmar’s police and
military cracked down on gambling, especially the popular Zhapia online money-laundering
scheme®©. In Laukkai, Kokang Self-Administrative Region, located in northeastern Myanmar, the
name “Zhapian” refers to an internet money-laundering enterprise, wherein both young Myanmar
nationals and regional citizens are trafficked and coerced into labor®. Thai authorities have
apprehended five Chinese tourists who were being trafficked to online money laundering syndicates
in Shwe Kuk Ko, Karen State, along the Thai-Myanmar border. According to Thai authorities, the five
Chinese tourists have legitimate passports and visas and intended to visit Pattaya Beach, Thailand,
but were instead transported to the Mae Sot border by a driver and then trafficked®?. The Ministry
of Foreign Affairs of the Sri Lankan government reported the rescue and repatriation of 27 Sri
Lankan nationals who were trafficked and subjected to forced labor in online money laundering
operations near Myawaddy, Myanmar®®, According to Mizzima, on May 9, Thailand shut down the

310 https://burmese.voanews.com/a/shooting-in-muse-online-scam/7794664.html

311 https://www.bbc.com/burmese/articles/ce411w8I2pwo

312 https://burmese.voanews.com/a/myanmar-thai-china-citizen-human-trafficking-myawaddy-maesot-/7863707.html
313 https://www.dvb.no/post/682698
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

phone and internet connections between Shwe Kuk Kot Myo Thit and KK Park in Mae Htaw Tha Lay
village, close toMyawaddy towninKaren State. The fraudsters now use the Mytel telecommunications
network, which is owned by the family of Senior General Min Aung Hlaing, the leader of the military

council®.

During this interim period, rule of law could not measure the activities of interim national unity
government by the indicators of World Justice Report. However, FDC frames three main pillars of
government and provisions about protection of human rights. On June 5, 2021, the Ministry of
Justice (MOJ), which involves legal professionals and technical experts from various sectors, was
established to manage judicial affairs during the interim period®®. At present, the NUG has
established 28 courts inits controlled territories, is carrying out judicial functions, and continuously
aims to open an additional 4 courts®®. According to MOJ's report, a total of 837 cases have been
tried and concluded. However, it is important to consider not just how many cases have been tried
and adjudicated, but whether those trials have been conducted in a manner that ensures justice. It
was linked with the public’s confidence in the Ministry of Justice. The Ministry of Justice (MO)) is
currently in a state where it demonstrates particular weaknesses in handling and resolving several
offenses like the above-mentioned cases. Such cases committed by members of the NUG’s forces
were widespread during this period. An interviewee from the PDF stated that the actions of those
in their area are as if there is no rule of law®Y.

When it comes to putting procedures in place to hold these acts accountable within the legal
system, the Ministry of Justice (MOJ) has relatively few shortcomings. As a result, the public today
views the MOJ’s legal system with suspicion and disapproval. In order to achieve justice for the
victims, it is crucial that individuals participating in all judicial processes act impartially while making
decisions, relying only on the law and the facts. The number of similar crimes will keep rising as long
as offenders are not held accountable. In conclusion, NUG and EROs must have a uniform
governance framework to guarantee the rule of law, which holds all individuals, organizations, and
entities responsible for laws that are independently decided, equally enforced, openly promulgated,
and in line with international human rights standards.

314 https://bur.mizzima.com/2024/05/16/22261

315 Ministry of Justice, “Ministry of Justice — Official Website of Ministry of Justice (Myanmar) by NUG Government,” Nugmyanmar.org,
2021, https://moj.nugmyanmar.org/en/home _en/.

316 The Ministry of Justice of the National Unity Government has reported in its submission to the Second People’s Assembly.

317 RL_CGs -15, Concern group, September 11, 2024.
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3 DISCUSSION: INTERPRETATION OF DATA

3.1 Recommendations for Rule of Law
in Interim and Transitional Period

Interim Governance and Local Administration

The interim governance structures in transitional periods have to work towards ensuring strong
local administration systems. Clear mandates should be provided to local administrations for the
management of governance in their areas of concern, with authority to handle immediate needs
at the level of the population. Such a mandate needs to be informed by a number of sources of law,
including transitional decrees, customary laws, and international human rights standards. Interim
structures, by giving significant autonomy to the local government entities within a federal
framework, have the potential to lay a framework for decentralized governance reflective of varied
realities across communities in Myanmar.

Localized Justice System

Itis essential that there be an assurance of access to fair and efficient justice during the transitional
period. Local courts will be needed to hear the day-to-day disputes based on the customary and
statutory laws but in accordance with federal principles and human rights. In further dampening
tensions in areas of conflict, courts of dispute resolution, or mediation centers, can also provide
neutral platforms for resolution through conciliation, looking at reconciliation and healing the
community. These courts should supplement the traditional mechanisms of dispute resolution at
the community level for legitimacy and confidence to be instilled in the community.

Civil Security Organizations

Civil security needs to change from military control and command to localized, civilian-
conceptualized forces. This should occur through the development of civil security organizations
staffing local recruits into representative and inclusive police forces through intensive training
programs based on human rights, principles of nonviolence, and the rule of law. In this respect,
there will be trust building up between law enforcement agencies and the community, which
becomes highly vital for long-term stability.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

Restoration of Rights and Inclusive Participation

Restoration of rights is the bedrock for restoring confidence and contributing to national
reconciliation. Efforts should be directed at ensuring inclusiveness in participation in governance
processes, especially for women, ethnic minorities, and marginalized groups. Civic engagement
through town hall meetings, public consultations, and participatory approaches to decision-making
should empower communities to make their contribution to shaping the contours of their future
governance. Thisinclusive approach would help strengthen the legitimacy of transitional governance
and support social cohesion.

Legal Aid and Documentation

Legal aid services should be established in all regions as a matter of priority to meet the immediate
needs of conflict-affected populations. Such services should provide free or low-cost legal
assistance to ensure access to justice for internally displaced persons, ethnic minorities, and
women, among other groups. Interim governance structures should also prioritize the issuance of
civil documentation, including birth certificates, marriage records, and property titles. This is a very
vital step in the protection of rights and in the avoidance of future disputes over identity and
ownership.

Legal and Civic Education

The promotion of legal rights and responsibilities during this transitional period is really critical. It is
hereby recoommended that a strong legal and civic education campaign be pursued for all levels of
citizenship to properly enlighten the citizens of laws in force, their entitlement thereto by way of
new governance dispensation, and their necessary commitment to meaningful participation in
democratic processes. Such programs need also to be targeted towards youths and marginalized
communities in an attempt to build a culture of respect for the rule of law as well as capacities
among future generations in the interest of a federal democratic Myanmar.
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3.2 Recommendations for Myanmar’s Way to Federalism

The several parts above clearly illustrate the numerous human rights violations that remain
unresolved by the three branches of government under the 2008 Constitution. Scholarly research
publications and interviews with key informants in this project indicate that the absence of rule of
law is traceable to the 2008 constitution itself. The 2008 Constitution inadequately safeguards
humanrights due toits reliance on legal positivism, decentralized administration, self-determination,
an independent judiciary, and structural institutions for responsibility and accountability, which are
fundamental concepts of the rule of law. Ethnic people and minority groups are obstructed from
autonomously determining their political status, cultural development, and governance due to
systemic barriers imposed by a dominant society and military dictators, which diminishes their
ability to make decisions about their lives and communities, thereby undermining their agency and
autonomy. For many decades, the enduring distrust and conflict have posed significant challenges
to establishing a functional democratic regime that offers the necessary checks, balances, and

security that various groups require to trust the government and engage in cooperative efforts.

The majority of the Myanmar people dislikes of the 2008 constitution, despite having participated
in a nationwide referendum in 2008 to endorse it. The populace and civilian government awaited
an opportune moment to amend the constitution, during which a parliamnent member from the
NLD party presented a proposal for constitutional reform to the constitutional tribunal in 2019. The
Constitutional Tribunal dismissed the complaint due to its unconstitutionality as per constitutional
amendment S.436 of the Constitution. Consequently, it can be asserted that a constitution
engenders disorder inside any administration when it fails to safeguard human rights and, by
extension, cannot penalize violations of human rights perpetrated by state-sponsored actors,
including military personnel and authorized individuals. The military operates above the law and the
constitution, resulting in the fourth military coup d’état in Myanmar’s history on February 1, 2021.
This coup is characterized by widespread tyranny and atrocities throughout the country, with
armed confrontations waged by various people’s defense forces and ethnic resistance organizations
(EROs). Following the military coup, the populace collectively advocates for the termination of
military rule, the abrogation of the 2008 constitution, and the establishment of a federal democratic
nation. Among these ultimate goals of individuals, the repeal of the constitution is imperative,
necessitating a robust understanding of legal positivism to ensure the rule of law. The following

points are recommended to structure rule of law on Myanmar’s way to federalism_
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

Political foundation: Myanmar is a multicultural nation characterized by a rich mix of ethnicity,
religion, languages, natural resources, and ecosystems. Prior to English colonization,the country’s
territory comprised a self-governing system in various regions, including Saophoa in Shan State,
Duwa in Kachin State, and monarchies in the Bamar, Rakhine, and Mon provinces. In 1948, the
political elites joined to build a state by finalizing the Panglong Agreement, which aimed to create a
federal democratic nation as outlined in the 1947 Constitution. Nevertheless, military dictators
have repeatedly undermined the populace’s aspirations for federalism by usurping governmental
power since 1959. Then, military dictatorship obviously illustrates inability to enjoy political rights
and other limits on the state reflecting a lack of social consensus, and effects of constructing a
coordinating mechanism to resolve the problems of human rights and politics. In Myanmar’s
pursuit of federalism, plurality should be regarded as the foundational element of federal

democracy. It represents a well delineated system of checks and balances.

Formal Legality: Ronald Dworkin’s classic modern philosophy of law is suitable for such a discourse,
as it deals with all these questions of “correct” knowledge, the “truth” of foundations and “justice”
in a clear and detailed manner and, in addition to aspects of practice, as it also deals with important
pioneers in the history of the philosophy of law. The enactment of law requires a legislature and the
governmental apparatus essential for disseminating the laws to the public®® There must be an
enhancement in competency in the realms of legislation, administration, and justice for all
individuals collectively. “Law” funda-mentally consists of rules, which represent the unique
manifestation of legal principles. The purpose and definition of rules is to act as overarching
guidelines for behavior. The attributes of generdlity, certainty, clarity, and prospectivity are
intrinsically linked to the essence of rules. Generality is a characteristic of a “rule,” as opposed to a
specific “order™!. The alignment of statutory laws with their practical application necessitates
institutions for the implementation and enforcement of these laws. Although informal methods of
law enforcement may be feasible in certain settings, contemporary society must also depend on
official mechanisms such as judicial systems and administrative agencies. In more developed legal
systems, this research is likely to focus on thick version of the rule of law or, in the absence of
significant disputes regarding such interpretations, on specific issues typically related to

constitutional law, judicial interpretation, human rights, and the separation and balance of powers.

318 Marcel Lenn, Philosophy of Law and Legal Theory: Historical and Contemporary Perspective Theme “Justice Based on Truth”, University
of Zurich, Switzerland, 2023, ISBN 978-3-0365-7671-8 (PDF).
319 Formal Theories
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

In Myanmar, where social, economic, and political divisions lead to sharply contested political
stances and competing interpre-tations of the rule of law, the focus is primarily on articulating and
comparing these various interpretations, while advocating for the superiority of one over the others.
Unconstrained by a narrow interpretation of a thin version of rule of law, factions invoke the rule of

law to support a variety of divergent political agendas.

Natural procedural justice: Dworkin attributes law to political morality, positing that both legal
standards and principles are perpetually binding. The crucial aspect of the relationship between
law and politics is the recognition that law is not merely an abstract and formal concept, but rather
that its connection to political and social matters is highlighted. He refers to his comprehension as
a “integrated theory of law” and articulates this integration succinctly: “Law is fundamentally
intertwined with morality: attorneys and judges serve as political philosophers within a democratic
framework.” The legal systems suffer from thin version rule of law, characterized by feeble legal
institutions, ineffective and corrupt judiciary, exorbitant court fees, and insufficient legal assistance.
A concise theory thus enables concentrated and fruitful discourse on specific legal matters among
individuals of varying political ideologies. The thick version rule of law also possesses their merits.
Elucidating many robust concepts enables the connection of political and economic issues to law,
legal institutions, and specific interpretations of legal systems. Thick theories elucidate the
fundamental stakes in numerous debates by emphasizing the divergent perspectives on various
problems. Furthermore, activists and legal reformers in authoritarian regimes typically favor
comprehensive theories as they facilitate discourse on contentious political matters. Procedural

justice is a powerful tool to guarantee the people safety and security.

Strong Institution: SDG goal 16, focused on “Peace, Justice and Strong Institutions,” pertains to the
rule of law by promoting it at national and international levels, ensuring equitable access to Natural
procedural justice: Dworkin justice for all, and fostering effective, accountable, and transparent
institutions throughout governance; ultimately aiming to establish societies where individuals are
safeguarded by an impartial legal system and can pursue justice without fear or discrimination®?°.
One of the key informants®®, who is an international legal scholar, points out that the ongoing
conflict severely hampers the establishment of institutions, as peace and stability are prerequisites
for individuals to access capacity-building programs, resources, and international aid. This is

essential for collaborative efforts to foster institutions related to justice and peace, even prior to

320 United Nations, “Sustainable Development Goal 16,” UN and the Rule of Law, accessed November 20, 2024, https://www.un.org/

ruleoflaw/sdg-16/.
321 RL_Pro-07, Professional Group, December 9, 2024.
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Obstacles to Establishing Security, Freedom, and
the Rule of Law on Myanmar’s Path to Federalism

the coup and the current conflict. The primary difficulty was their insufficient numbers. Myanmar
has never possessed the infrastructure necessary for robust institutions. There must be an
enhancement of competency in legislative conceptions, administrative principles, and notions of
justice for all individuals collectively. Assuming accountability for one’s conduct signifies a serious
approach to one’s life. Dworkin consequently incorporates self-respect into his definition of human
dignity. Self-respect necessitates that we honor ourselves and the lives of others. Only through
self-respect and respect for others can life establish a connection to personality, and consequently,
human beings can attain dignity. International expert®?2 who is one of key informants suggests that
Myanmar people cannot establish peace, justice, and robust institutions without the opportunity to
construct a democratic government. These are not feasible at this time. Currently, several regions
of Myanmar are governed either by the civil disobedience movement or by various armed ethnic
factions. During this transitional period, establishing local institutions through the creation of
democratic township administrations that engage citizens in direct democracy is advisable. in
regions where the military lacks control. Executing the task is challenging due to the frequent
presence of conflict zones. However, that is fundamentally what interim governments and ethnic

resistance organizations can accomplish at this interim period.

322 RL_Pro-08, Professional Group, December 2, 2024.
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3.3 Summary and Conclusion

This research project resulted in the conclusion that Myanmar never prevailed in the rule of law
after independence in 1948. Four military coups in Myanmar have resulted in the de facto takeover
of state power by military dictators. The root problems in operating the rule of law are derived from
discrimination, inequality,and marginalization; alack of self-determination; dictatorship;inadequate
judicial remedies; and bad laws that failed to protect human rights. A fundamental aspect is the
necessity of equality or equitable treatment for people. This is due to the fundamental notion of the
rule of law, which asserts that all individuals must adhere to it uniformly. Simultaneously. This
applies to all individuals, including both political leaders and the populace. It no longer satisfies the
criteria for the rule of law.

Maintaining a discriminatory system is inherently unsustainable, as it deprives individuals who face
discrimination of the benefits of the state and society, thereby contributing to their dissatisfaction
with the democratic system. Since the 1950s, the people of Myanmar have faced numerous crises,
including political, economic, and armed conflicts, which have been caused by unstable laws,
inadequate judicial mechanisms, and a centralized government system. Despite the global shift
towards more civilized societies and sustainable development, the military’s inhumane practices,
serious human rights violations, and lack of accountability for their crimes are relegating Myanmar
to uncivilized status. According to Article 1 of the UDHR and international human rights law, a
democratic system of government, formal legality, and the concept of the rule of law must protect
people born free and equal in dignity and rights, including the Myanmar people.

As Myanmar transitions to federalism, it is crucial to systematically establish political foundations
for the legislature, executive branch, and judiciary, backed by a robust commitment document that
represents the agreement of various stakeholders. To interpret the rule of law in Myanmar, it is
crucial to transition from the thin version of the law to the thick version. The transition from a thin
to a thick version requires time, as the theoretical formulation must progress in a timely manner.
The thinner version, including rule by law, shall go to the thicker version with a democracy system
plus formal legality to guarantee individual human rights, particularly the right to dignity, access to
justice, and social welfare. This mode will begin to take into account the people who are owner of
the state’s sovereignty, ensuring a system of checks and balances and the rule of law. As a result,
Myanmar requires a comprehensive political document to foster trust with its ethnic population,
enabling the establishment of a federal democratic country that upholds justice, security, and
human rights through the application of the rule of law.
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