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Challenges of
power balances)
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Division of Judicial
Powers in a Federal
Constitution

Varies based on the Constitutional
Structure of each Country

Key element of Federalism (seeks to
balance the powers & responsibilities
between Federal and Subnational (state
or regional) governments)



Division of Judicial Powers
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United States -
judicial powers are
distributed between

federal courts and state
courts, with each
having its own

jurisdiction

\_ J

/India - distinct pattem\

due to its asymmetrical-
federal system, where
there’s a single unified
judicial system, and
judicial powers are
distributed between
federal (Supreme Court)
and state (High Courts)

-

Australia - a federal
model, with judicial

~

power divided between
federal courts and state

\courts / unlike the U.S )

\_

courts

)




United States - Clear division between federal
and state courts with some overlap 1n
jurisdiction for federal law

India - Unified judicial system with a Supreme
Court overseeing constitutional and federal law

DiViSiOn Of issues, while High Courts handle state matters
JUdICIal Australia - Federal and state courts have
separate jurisdictions, but state courts can
Powers adjudicate federal matters wunder certain

O conditions

*%* In all three countries, the Supreme or High
% Court typically serves as the final arbiter for
constitutional 1ssues, ensuring the balance

between national and subnational authorities.




The Federal Judicial Power & Federal Jurisdiction

* refers to the authority of a federal judiciary to

The Federal interpret and apply the law 1n disputes that
(National/Central) arise under a federal system of government
Judicial Power » divided between federal courts and state (or
regional/province/canton) courts (under the
Constitution)

 determines the scope and boundaries of cases

Federal that federal courts can hear
(National/Central) e Not all legal matters fall under federal
Jurisdiction jurisdiction; some remain under state or

regional courts



Continue. 00

United States the federal judicial power 1s vested 1n the Supreme Court and other
lower courts established by Congress

Article III of the US Constitution -defines the scope of the federal
judiciary’s power, including interpreting the Constitution, federal
laws, and treaties

Federal Jurisdiction: Federal courts have jurisdiction over cases
involving the Constitution, federal laws, disputes between states,
cases mnvolving ambassadors, and 1ssues like bankruptcy and
admiralty law.

Federal courts also handle diversity cases, where the parties are from

different states and the amount in dispute exceeds a specific
threshold



Continue....

*+* India

» India follows a single integrated court system (the federal judicial power
lies with the Supreme Court & High Courts of India/ state-level
(Subordinate Courts) judicial structure

» The Supreme Court has the authority to hear appeals from state high
courts and to act as the final interpreter of the Constitution.

» The federal jurisdiction of India’s courts includes disputes between the
Union and states, or between two or more states, as well as matters
involving fundamental rights and constitutional questions.

» The Supreme Court also has advisory jurisdiction, where the President
can seek the Court’s opinion on significant legal questions..
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Germany

» Germany's judicial system is structured with both federal and state (Ladnder)
courts.

> TheNFederalConstitutionallContt) (Bundesverfassungsgericht) has significant

authority in overseeing constitutional matters.
> It can strike down federal or state laws if they are deemed unconstitutional

» Federal Jurisdiction: The jurisdiction of federal courts covers constitutional
law, administrative disputes involving the federal government, and certain
areas of civil law that require national uniformity, such as patent law or social
security 1ssues.

» However, Liander courts handle many civil and criminal matters unless
specified as federal matters.



Key Similarities and Differences of
U.S, India and Germany

/

s Similarities —

» the federal judiciary has the power to resolve
constitutional disputes and interpret national laws

» Federal courts handle cases that require uniformity or that
impact the federal structure.

\/

s Differences-

» While the U.S. and India have a hierarchical court
system where the federal courts hold appellate
jurisdiction over state courts, Germany separates its
constitutional matters more distinctly, with the Federal
Constitutional Court being primarily concerned with
constitutional interpretation



States or Provinces Judicial Power & Judicial Federalism

Judicial Power - to interpret and enforce laws within its jurisdictions
(Autonomy & Balance)
 State/Province Courts have authority over cases that involve state laws,

including criminal cases, family law, property disputes, and most civil
matters Interpret and apply state constitutions and laws

« Cannot decide cases that are exclusive to federal law, such as federal

constitutional 1ssues (General -)




the distribution of judicial authority between federal
and state courts in a federal system (determining

States which court systems have authority over particular
legal issues)
Judicial
State Judicial Power — (Jurisdiction over State Laws,
Power & Interpretation of State Constitutions, Concurrent

o o Jurisdiction, Judicial Autonomy)
Judicial
F c d ecr alis I1)} The New Judicial Federalism (Dual Court Systems,

Supremacy of Federal Law, Appeal and Review,
Constitutional Interpretation, Variation Across Federal
Systems)



The Federal Courts & States Courts

i

Development Structure

Judicial Federalism — Balance between State and Federal courts/
Judicial independence/ check and balances/ safeguarding national
unity in federal legal interpretation



Relationships between States and Federal Courts

The “Federalization” of Criminal Law

Habeas Corpus (ege03503¢: 00315600 3265, / §000564)

Certification

Cooperative Arrangements




Challenges in Balancing Powers

Jurisdictional Overlap (Concurrent Jurisdiction/ Preemption
Issues)

Varying Standards of Interpretation (Diverse legal Interpretations,
Federal Supremacy and State Rights)

Judicial Independence

Cooperation

Modern Issues



Balance centralized judicial oversight with
the autonomy of regional (state or provincial)

courts
Myanmar’s
Potential 2008 Constitution -a centralized judicial
Judicial system
Structure

» Limited Regional Autonomy (Limits Judicial
authority)

» Limited judicial Independence
» Restricted Role of the Constitutional Tribunal
» Ethnic and Cultural Representation Gaps



Myanmar’s
Potential

Judicial
Structure

To enhance Myanmar's judicial system in a
potential federal structure

¢ promote regional autonomy

¢ Ensuring judicial independence
(establishing transparent and merit-based
appointment processes for judges)

¢ Increasing ethnic representation in the
judiciary

* providing for the use of local languages in
court proceedings

% creating a more equitable and effective
legal framework
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Simple Formula for Judicial Balance

Clear Jurisdiction + Independent Appointment + Dispute
Mechanism + Minority Protection = Federal Judicial Balance

Noted - Ambiguity in jurisdiction = imbalance of power

\ /




Why judicial independence is important in
Federalism

o)

]

Balances Power (zaoamm o&%g c0?)

Protects Minority Rights (cospo:osagcaaeqzqpiad ommudeus)

Upholds Rule of Law (ooepspoe3didiee:a mcﬁcr%é@lwéu)
Ensures Legal Uniformity (poeasocep 050305603 caogpeoi)

Builds Public Trust (392{{)3@&530 o{)@ée 0% ooéeao’)(rgeoz)

IL



How does judicial independence contribute
to balanced power in federal systems?

Impartial Conflict Resolution o005

- C ¢ O CcOoC¢C C c _C O C
Protecting State Autonomy @&)ﬁsoo MDUOOCIR0Y|OYCOD MIDMNRUICVS




The Importance of Judicial Independence in

Federalism (wmsqwafo)ooc oslcesl aocep moocooesl sen
<k J]GI))

-T- Protection of Federalism Prlnmples (@éeoooco?/wmsqoo ﬁwemmspzeﬂozcﬁ

C
oooogooeoz)

& Safeguarding RightS and Liberties (C\gcygco 00QPs ‘?o q géquo% 0090805

OC OC¢C C C
00$2056260ICEEPMIGUS)
%" Conflict Resolution (oéoog e@ﬂézeog)

Vv Promoting Accountability and Transparency (gécoc:géom

r‘ C C
LWOMORY \
7
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o] Operates free from external pressures (yco 8smzgpze qgodeode esoogad)




What is Judicial Independence?

(ooep o)clcesl mmmoaaoooo I AdIN)

¢ Independent from other branches of government
(%@ozzaggzqza(ggméquz), such as the executive (3?8%“66618) and
legislative (pues(gesp) branches, as well as from external
influences (@éo@@o SR : JLeip)

¢ Courts should not be subject to improper influence
(oecqplogency:d: [§c yfrom the other branches of government

or from prlvate (08cSeqz) Or partisan (dlo3) 1nterests
(3203 ES22qP2)
X Impartlal (OO@'DOO@O’S(’T_H/ 33(75(\%(73?0)53)
* Perform judicial functions without fear or bias (505c305)
#H% (Sec 19 (a) of the 2008 Constitution/ Article 1 of the
UN Basic Principle/ Article 14 of the ICCPR)




What do we mean by “Independence” ? (“ogo5eoby”
30070 300 BA00NASN)

Two aspects:

 Independence of individual judges (mepzog@gmééquézaggﬁ C\O)USC\)(C)ﬁ)

 Independence of the court as an institution (w(goga@égmog?:}aecﬁ o)spgé]ggﬁ 0P 006)

L 0] I

Independence from What?

What other branches of government?

e Political parties? (%ééeqzcﬂo%)
. O o C
* Monetary interests? (ch;@zsfarxmgamgggqu)
e Military? (©0070)
 Personal ties (family, friends)? (ceg)lageqzooga)(rgﬁqps)
e

. . e . OC C 0] 0) C 0)
» Ethnic or religious interests? (03¢:6)C:a00:00q|[s66)8 0003 IDADEEEI20Ys0392243)



Standards on judicial independence
often emphasize key aspect such as:

* Appointment and selection process
Qpleer: 9%395@53?(05 eazglcﬁ@&c?ﬁc%we)

Standards of * Security of tenure (sposondooé: c3(3je)

L

Judicial * Remuneration (cods/coeo/ 302:56)
Independence « Removal ((eleeH 0005505@53)

L 1 L

Design choices for all of the above
should account for and separation of

poOwWers (mm@éz@ozgeo@&)




United

States .

ssfederal judges are appointed by the
President and confirmed by the
Senate(sgoocrgcgogemg/eoes[gl%g) - This
pProcess includes scrutiny  of
qualifications and background

o Lifetime Tenure- make decisions free
from political pressure.

*»* Judicial Review (mqazgqéeqzacogéep
[g§copSadeonde) - laws or executive actions
(eoeaeﬂog (o%) 3?5q”8csqggﬁ Q?(Seaoocgﬁeﬂog) that
violate pewod) the Constitution



s*Federal Constitutional Court

“* Appointment Process- (Judges on the
Federal Constitutional Court are
appointed by a combination of federal
and state representatives)

‘*Financial Independence — (The
judiciary's budget 1s separate from the
executive and legislative branches)

/4



¢ Judicial Appointments (by the President based on
recommendations from a collegium of senior judges

3’3608?9@[ GlCESO'{IO‘S 23009 8$LD’D/ 6]61(? O)GPS&I)L@%H)S 39%))
¢ Public Interest Litigation (PIL) - (encourages Public

Interest Litigation/ This practice enhances access to
justice and demonstrates the judiciary's role in
upholding rights)

¢ Judicial Review -The Supreme Court of India has
the power to review laws and executive actions for
constitutionality, serving as a crucial check on
government power and protecting citizens' rights




Enhancement of Judicial Independent/

é )

Strengthen
justice
system/ fair

trial
(S{Iooeom

ooepggqéeqz)

\_ J

Impartiality
Y 4
Guaranteed Img ac;ve
of people democracy
rights policy
NG

Prevent
arbitrary &
corruption

actions
(executive,
legislature
authorities)

~

/




Mechanism for Ensuring Judicial

Independence
L. . . Judicial : :
Constitutional Judicial : Financial
.. : Councils and
Provisions Review C .. Independence
OMmmissions
Ethical Public Access

Training and

Standards and and Education

Conduct Codes Transparency



Any
questions
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Next- Discussion Time
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