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Executive Summary

e Though the resistance forces gained momentum in the ‘spring revolution’, Myanmar is still
in the midst of a revolution and the battle for democracy has not ended. The number of
human rights violations are increasing and it is difficult to seek justice within the fragmented
judicial system.

e Inadequate human resources for court administration and case handling within the National
Unity Government — Ministry of Justice ("NUG-MQJ”) and Ethnic Revolutionary/Resistance
Organizations’ (ERO) judicial system are the most significant challenges for the courts to
provide legal services to people, and educate the community and members of resistance
forces about how they are to acquire the required legal knowledge to protect their rights
during the ongoing conflict.

e A pragmatic approach for the court system to function includes the need for the ‘system’

to have measures in place, even during the present conflict, which include:

» producing law graduates, providing adequate training and professional guidance
and experience;
capacity training for the judges including emphasis on judicial independence;
establishing mobile courts to provide reasonable access to the court system in the
areas where the court cannot physically sit due to security issues; and
promote universal adoption of the court manual so judges can utilize it during the
present conflict.

e As to necessary reforms in the post-conflict landscape, the following recommendations
are made:

conduct a broad and holistic review of legal and judicial institutions, with a focus on
judicial independence, security of tenure and impartiality;
establish a judiciary capable of impartially handling cases related to alleged
atrocities - including war crimes, crimes against humanity, and other human rights
violations;
incorporate appropriate mechanisms for transitional reform;
engage with the public as well as international institutions in order to maximise
public confidence and legitimacy;
prioritizing all of which should be done by collaboration with international institutions
and with public participation in the reform process.
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Introduction

A. Background of the Study

The endeavor to reform the judiciary in
Myanmar, a country in Southeast Asia
enduring one of the world’s longest civil wars,
is not novel. The root causes of the conflict in
Myanmar are primarily political issues among
ethnic minority groups and the Bamar
(Burma) ethnic majority group, revolving
around the right to self-determination and
self-governance as guaranteed by the
and the 1947
Constitution (Council on Foreign Relations,
2022). Since 1962, Myanmar has been ruled

by a military dictatorship under various

Panglong  Agreement

names. Innumerable human rights violations,
including forced labor (including of children),
torture, rape, massacre, and persecution
have been perpetrated by the military forces
during numerous conflicts with Ethnic
Ethnic

Resistance Organizations (EROs), formerly

Revolutionary  Organizations  or

called Ethnic Armed Organizations (EAOs)

and People’s Defense Forces (PDFs) —
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resistance armed forces established after
the 2021 military coup (Human Rights Watch,
2024).

Throughout periods of political change
amidst multiple military coups, the judiciary in
Myanmar has undergone reforms along with
other political and institutional changes.
Unfortunately, reforms led by the military
since 1962 have had detrimental impacts,
which have operated to undermine the
independence of the judiciary (Myint Zan,
2000). During the transition from military
rule to a partial-civilian government under
the 2008 Constitution, efforts were made to
reform the judiciary in accordance with the
Judicial Strategic Plan as part of the Rule of
Law programs (Judicial Strategic Plan-2018-
22).Thesereformsincluded the establishment
of a court management system and system
for mediation in civil suits against the
Myanmar judiciary system (The Supreme
Court, 2018). Despite progressing in the area
of procedural law, the advancement of
judicial independence under these reforms
was limited due to inadequacies in the
separation of powers prescribed by the
2008 Constitution and the 2010 Judiciary
Law (Crouch, M, 2018).

progress made towards judicial reform was

Regrettably, any

reversed after the 2021 coup in Myanmar,
with the military authorities using the courts

to silence their political opponents.
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Judicial Sector Reform toward
Judicial Independence in Post-conflict Myanmar

In addition, the ongoing political turmoil and

armed conflict has posed significant
challenges for the judicial system in territories
controlled by the EROs, including Karenni,
Mon, and Shan

(Northern) State, and the Regions under the

Rakhine, Kachin, Karen,

influence of the PDFs, such as Sagaing and
Magway Regions (United States Institute of
Peace, 2024).

In the ERO-controlled territories, the EROs
have established their various justice systems
and administered their courts according to
their laws and rules (Pedersen, M. B., 2024). In
the PDFs-influenced territories, the people’s
justice system has been established under
the guidance of the Ministry of Justice (MOJ)
of the National Unity Government (NUG)
(National Unity Government [NUG], 2024).
Due to the precarious balance between
cease-fires and potential escalations, the
ERO-controlled

territories and PDF-influenced areas, have

judicial  landscapes  in
made the administration of justice in the
country inconsistent and its fate uncertain.
Unfortunately, there is insufficient data on
the judicial sector in these areas, and it is
unclear whether the courts are administered
ethically and adhere to universally accepted
legal principles, although there are serious

indications that often they do not.
The fate of judicial reform in Myanmar

necessarily depends on the state structure

and political system that emerges post
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conflict, and, in particular, the separation of
powers among the legislative, executive, and
judiciary that the new constitution will
determine. For this purpose, the National
(NUCC)

proposed the Federal Democracy Charter

Unity Consultative Council has
(FDC), serving as a political roadmap for
Myanmar’s future, including provisions for
(National  Unity
[NUCC], 2021).
However, the FDC has yet to be agreed upon

judicial  independence

Consultative  Council
by all relevant stakeholders. Accordingly, the
future of justice in the country remains

uncertain.

In order to make appropriate recommenda-
tions for judicial reform in this context, it is
necessary to examine closely the current
functioning of the fragmented judicial sys-
tems across Myanmar and identify the vast
array of issues that need to be considered in
identifying objectives and practical reforms
that are needed in order to establish an im-
partial and independent judiciary that has the
confidence of the people and international

community. That is the focus of this paper.
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Judicial Sector Reform toward
Judicial Independence in Post-conflict Myanmar

B. Academic Literature Review

Judicial independence is a central pillar of the
rule of law. It fulfills two functions: limiting
government power and protecting individual
rights. There are two aspects of judicial
independence: individual independence and
institutional independence. Individually,
judges are expected to be impartial and not
to be influenced by anything other than the
established law and facts placed before
them in a disputed case. Institutionally,
judicial independence exists where it is
exercised separately from executive and
legislative  power under the state’s
constitution, and where it is also practically
free from the influence of the executive,
legislature, and individuals. The Universal
Declaration of Human Rights (UDHR)! and
the UN Basic Principles recognize the
independence of the judiciary and all
that

independence of the judiciary (United Nations

necessary factors support  the
Office of the High Commissioner for Human
Rights [OHCHR], 1985).

judicial system possesses functions and is

A post-conflict

subject to demands which do not arise in a
stable democratic system. Voorhoeve, J.
(2007) that

independence focuses on ensuring that

argued while  judicial

judges are impartial and free from external
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pressures in stable democratic countries,
judicial  independence in  post-conflict
contexts must additionally be focussed on
rebuilding institutions, addressing historical
injustices, and restoring public trust, often

with the help of international support.

Judicial reformis a part of institutional reform
and must operate within the framework of
the Constitution and the rule of law (Islam, R.,
2003).

situations often

Judicial reform in  post-conflict
involves comprehensive
reconstruction of the judicial system to
facilitate justice, peace, stability, and
development during a transitional period
(Samuels, K., 2006). In such contexts, the
judicial system must attend to the ordinary
business of the court, but also provide a
mechanism through which victims can seek
justice, , impunity is brought to an end,
atrocities are acknowledged and addressed,
and effective remedies are made available.
Only by fulfiling all these roles will the court
system regain the trust of the public
(Sannerholm, 2007).

post-conflict societies have underscored the

Many case studies of

pivotal role of judicial reform in the recovery
of nations. (Dallara, C., 2010).

Research has identified a number of
challenges that can operate to impede the
achievement of meaningful judicial reformin
post-conflict scenarios (Samuels, K., 2006).
A good example is judicial reform in Kenya.

Gainer, M. (2015) explained a complex history
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of the judiciary tied to the colonial past in
Kenya. The Judiciary Service Commission
(JSC) was established in the early 1960s, with
a mandate for reform. Significant reforms
began in 2010 with the adoption of the 2010
Constitution, which aimed to create an
independent  judiciary and  enhance
accountability and transparency. A series of
reforms were implemented focusing on
various aspects such as accountability,
reducing corruption, public trust, judicial
appointments, and technological innovations.
However, the success of these reform efforts
were initially hampered because the
operations of the JSC were under the

influence of the executive and ruling party.

According to Sannerholm (2007), reforms
aimed at establishing an independent
judiciary are critical in building a functional
democratic society in a post-conflict state. A
transparent and accountable process of
reform can strengthen public trust in the
judiciary and promote a sense of ownership
(United Nations Development Programme
[UNDP], 2004). Individuals should have equal
access to justice, regardless of their origin,
social status, or financial situation (UNDP,
2004). To effectively reform judicial systems
in  post-conflict situations, states a
comprehensive approach is required that
includes education,

training and legal

improved appointment and  promotion
processes, better disciplining mechanisms,

transparency in procedures and decision-
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making, and civil society participation (Center
for International Legal Cooperation [CILC],
2006). While examples of post-conflict can
be informative, reform must also be specific
to the context in which the need arises. It
should seek to address the unique problems

of the country.
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C. Research Objective and
Research Questions

The primary objectives of this research are to
examine thoroughly the current state of the
judicial sector in  Myanmar’s political
landscape, to suggest a possible way to
strengthen the justice system both during
and after the conflict, and propose elements
to be included in a comprehensive framework
for judicial reform as Myanmar emerges
from the period of conflict. This framework
will  prioritize judicial independence, the
protection of basic human rights, promotion
of transitional justice, and foster hope in a
nation grappling with fragmentation and
despair. To accomplish this goal, the following

key questions must be answered:

1.  What are the primary factors
that undermined judicial
independence after the coup,
and during the current period of

conflict?

2. How can the courts established
during the conflict be
administered to function

properly and independently?

3. How can judicial independence
be best achieved through
reform in a post-conflict

Myanmar?
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D. Research Approach

The research undertaken by the authors used
qualitative methods to examine existing
international and domestic laws, academic
literature, and NGO

independence, especially in the context of

reports on judicial

Myanmar before and after the coup. Primary
data was collected through Key Informant
Interviews (KIl) with 13 participants, including
one law professor, one lecturer, two law
CDM

prosecutors, two CDM judges, and one Chief

students, three lawyers, two
Judge from the newly established courts in

the Ethnic State.

Academics and law students were selected
to provide insights into the current state of
legal education for potential contribution to
judicial reform. CDM prosecutors and judges
were included because of their knowledge
and experience in the judicial sector before
the coup, as well as their involvement in the
legal services program created under the
NUG-MOJ. A chief justice from the ERO-
controlled territories was selected as a
sample for the newly established courts in a

similar context.

For the analysis of the judicial systems
established by the EROs prior to the coup,
relevant documents and literature were
utilized instead of personal interviews. Due to
limited internet access and the ongoing

conflict between SAC forces and the EROs,
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data collection in Kachin, Karen, North Shan
State,

conducted. Instead, the research relied on

and Chin and Rakhine was not

published statements from respected ERO
members, and relevant journal articles to
analyze the situation of the judicial systems

in those areas.

Purposive sampling was applied to identify
key informants with substantial knowledge of
the Myanmar judicial sector. In situations
where direct access to these informants was
restricted, snowball sampling was employed
through the research team’s networks. The
research included data from five males and

eight females to ensure gender balance.

Given that the research was conducted in a
context of conflict and violence, involving
institutions affiliated with EROs and parallel
government bodies, there were significant
risks for researchers and participants,
particularly concerning the possibility of
by SAC

identifying research team members and

arrest authorities. Therefore,
participantswascrucial. These circumstances
justified the use of purposive and snowball

sampling methods.

The research adhered to the “do no harm”
principle for all participants, researchers, and
stakeholders involved. Interviews were
conducted via Zoom meetings and email for
the safety of both

interviewees.

researcher and

Interview schedules were
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developed flexibly and safely to ensure the
thorough collection of necessary data. The
research team strictly followed ethical
guidelines and stored the collected data
securely, observing research ethics training
standards. Participants’ names and identities
were kept confidential and not be shared
with any third parties. All research data was
stored in the ‘cloud’, accessible only via a link
The

collected data was manually coded and

provided to intended participants.

analyzed using interpretative and thematic

analysis methods.
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Challenges of Myanmar
Judiciary System
after the Coup

A. Challenges of
Judicial Administration

Following the military coup in 2021, Myan-
mar’s judicial system bore no resemblance
to that which existed prior, being a system of
civilian courts, court martials, and the consti-
tutional tribunal outlined in the 2008 Consti-
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under the constitutions were civilian courts, courts-martial
and constitutional tribunals. Civilian Courts established
under the 2010 Judiciary law include the Supreme Court of
the Union, 14 State and Region High Courts, 67 District
Courts and Courts of Self-Administered Divisions and
Zones; and 324 Township Courts the other Courts
constituted by law. The courts-martial was set up according
to the 1959 Defence Service Act. They adjudicate cases
involving military personnel. The Constitution provides that
the Defence Services have the right to independently
administer and adjudicate all affairs of the armed forces.
The Constitutional Tribunal is empowered to interpret the
provisions of the Constitution, to scrutinize whether laws or
measures taken by executive authorities conforming to the
Constitution, and to resolve disputes between the numerous
federal sub-entities. The Constitution does not allow
individuals (citizens) the right to submit the matters for
interpretation or any issues relating to or arising from the
constitution to the tribunal. Instead, the tribunal law states a
list of the officials (persons) and organizations that have the
right to submit matters for interpretation, either directly or
subject to further caveats.
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e The courts controlled by the
military or State Administrative
Council (SAC), which were

previously State courts.

e The courts administered by the
Ministry of Justice (MOJ) of
the National Unity Government
(NUG) which was formed as
an exiled government after

the military coup.

e The courts established by
the ethnic revolutionary
organisations (EROs) in their

controlled areas.

The SAC-controlled court continues to apply
existing and newly issued laws amended by
the SAC. The 2008 constitution and the judi-
ciary law do not grant the judiciary the rights
and power to perform its functions inde-
pendently (Su Wai Mon & Karim, 2021). The
inferior courts were supervised by the Su-
preme Court and the power vested in the ju-
dicial branch is still influenced by the execu-
tive branch (Crouch, M., 2018). Although the
2008 Constitution guarantees independence
of the judiciary, in reality, the military domi-
nates all the branches of government. Thus,
political and military influence over judges re-
mains a major impediment to lawyers’ ability
to practice effectively (ICJ, 2022) when the

government or military is a party and for the
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Judicial Sector Reform toward
Judicial Independence in Post-conflict Myanmar

courts to render independent and impartial
decisions. Despite improvements, and de-
pending on the nature of the case, judges
render decisions based on orders coming
from government and military officials, in
particular local and regional authorities. (Per-
sonal Communication via signal with CDM
Judge on August 24, 2024). Thus, in the judi-
cial sector, the courts remain militarized,
captured, and loyal to and fearful of the mili-

tary.

The NUG's court and EROs’ courts exercise
parallel judicial power in their controlled are-
as. Additionally, new EROs’ courts have been
established, such as in Chin and Karenni
State (also known as Kayah State), to provide
judicial services to the people in their con-
trolled areas. The NUG’s courts apply the
laws that were in place before the military
coup. The MOJ of the NUG formed the Interim
Judicial Affairs Department (IJAD), Prosecu-
tion Department (PD), and Department of
Correction (DC) for the interim period (NUG,
2024)%. There are 25 courts and 24 law offic-
es in Sagaing Division, 1 court and 2 law offic-
es in Magway Division, and 18 prisons formed
under the MOJ from 2022 (NUG, 2024). In
addition to the existing EROs’ courts such as
Kachin, Karen, Mon and Rakhine before the
coup and applying their laws and adjudicat-
ing the cases in their controlled areas (Ong,
A.,2021), Chin established its judicial systems
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after the 2021 military coup along with the
needs of the Spring Revolution. Similarly, in
Karenni State, the Interim Executive Council
(KIEC) was formed by the revolutionary forc-
es. The KIEC set up the interim judicial system
to provide judicial services to the people in

their controlled area.

The NUCC Federal Charter acknowledges the
legitimacy of the justice systems operated by
existing EROs within the territories of the Fed-
eral Union (NUCC, 2021)* However, practices
relating to fair trial rights, including legal pro-
cedures and judicial methods, vary signifi-
cantly among these territories. In north Shan
State, the Kokang’s justice department im-
posed public death sentences and other
harsh punishment on criminals after the
1027 operation for the first time in April 2024
(Video shows rebel group sentencing, 2024)
and for a second time in December 2024
(though sources of information relating to
the power and functioning of its justice de-
partment and its applicable criminal law were
hard to find (Kokang army executes, 2024)).
This news shocked the international commu-
nity and the European Union issued a state-
ment that expressed its strong opposition to
the MNDAA'’s executions on April 24 2024.
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Judicial Sector Reform toward
Judicial Independence in Post-conflict Myanmar

'A good example for various judiciary systems
in ERO territories is that, Karenni State has
prosecutors within its judicial framework,
while Kayin State does not appoint prosecu-
tors at all” (personal communication via sig-
nal with CDM Prosecutor 2 on August 15,
2024). In Mon State, there is a diverse array
of judicial systems in place, with the military
judicial system still functioning in all ten
townships. The Karen National Union (KNU)
maintains a judicial system that governs Mon
State, while the New Mon State Party (NMSP)
operates its own judicial system in certain
townships where it holds authority, exercising
its own laws in matters such as criminal cas-
es, civil cases, criminal procedures, and other
special laws®. Under the guidelines of the
NUCC Federal Democracy Charter, the Mon
State Interim Legislative Committee of the
Mon State Federal Council (MSFC) is respon-
sible for enacting interim laws for the Mon
State. Additionally, the Mon State Interim Ju-
dicial Arrangement was established to safe-
guard justice, uphold the rule of law, and ad-
dress unlawful acts in the region. To facilitate
these efforts, a justice committee was
formed, comprising six departments: the Jus-
tice Committee Office, the Mon State Rule of

Law and Transitional Justice Department, the
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5 Judicial Law, Department of Administration, New Mon State
Party.
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Interim Judicial Affairs Department, the Pros-
ecution Department, the Indigenous Cus-
tomary Law Department, and the Legislative

Vetting and Advising Department®.

The current judicial situation in Myanmar re-
flects a complex and fragmented system
heavily influenced by political actors and the
military, making access to justice a signifi-
cant challenge. The existence of the parallel
judicial system raises questions about legiti-
macy, effectiveness, the protection of fun-
damental rights within the territories, and the
ability of the judiciary to performiits functions
independently.
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6  Article 6(b) Mon State Interim Judicial Arrangement, the
Constitution of the Mon State Federal Council (MSFC).
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B. Challenges of Seeking
Justice at the SAC’s
Controlled Courts

The number of cases involving human rights
violations has been increasing since the coup.
Those violations are mostly alleged to be
committed by the SAC and its armed forces
against civilians. However, as the SAC courts
function under the control of the military,
they are being used as a tool to eliminate or
oppress its political rivals and supporters.
Consequently, it is not feasible to seek justice
in the SAC’s courts.. In-prison courts were es-
tablished to try anyone who opposed the
coup, including individuals who participated
in the Civil Disobedience Movement (CDM),
protesters, political opponents, and lawyers
representing political prisoners. The cases of
President U Win Myint and State Counselor
Daw Aung San Suu Kyi and other high ranking
political leaders provide evidence that the
court is used as a tool to attack political op-
ponents. A further example of the violation of
the right to a fair trial was the court’s sen-
tencing of Ko Phyo Zayar Thaw, Ko Jimmy and
two other political prisoners to death (Assis-
tance Association for Political Prisoners
[AAPP], 2022, July 25)”. Moreover, Myanmar’s
courts are like a marketplace where people
can corruptly pay/bribe (judges) for different

case results. The International Commission
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7  See the death row list here: AAPP. (2022). Spring Revolution
Political Prisoners death row list. AAPP. https://airtable.com/
appHDJLeiPsMGF7s/shrPPvZXg2UpbS92¢,
tbIK67XEIScBUIfC|
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of Jurists, 2022 mentioned that corruption is
so common in the legal system that people

consider it normal.

Although the atrocious crimes and human
rights violations which happened after the
coup have been documented, it is hard to
capture and punish the perpetrators during
the conflict. One reason is the Defence Ser-
vice Act itself lacks provision to punish such
crimes and human rights violations®. In addi-
tion, people have no opportunity to complain
before the Court Martial courts and the civil-
ian court has jurisdiction over murder and
homicide not amounting to murder and rape
which does not take place in time of active
service®. The other reason is that the NUG-
MOJ has no sufficient and efficient court to
try the cases on the ground. As a conse-
quence, the alleged perpetrators still enjoy
the impunity of the crimes they have com-
mitted.

Civil society organizations (CSOs) and non-
governmental organizations (NGOs) primarily
focus on protecting and promoting human
rights, especially among individuals who are
unfamiliar with these rights and may not be
aware when their rights are being violated.

This poses a challenge, as these individuals
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8  The Defence Service Act, 1959, Chapter VI ; s.73-91.
Retrieved From burmalibrary.org/sites/burmalibrary.org,
files/obl/docs23/1959-Defence_Services Act-bu%2Ben-
io.pdf

9  The Defence Service Act, s.2 expressly mentioned “person
subject to this Act” and whoever committed crime during
active service must be held in accordance with the Defence
Service Act.
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often lack knowledge of the judicial system
and their rights, while also fearing they will
suffer consequences if they complain.
Following the coup, the situation deteriorated
further, as the judiciary fell under military
control, creating additional obstacles for
CSOs and NGOs in their efforts to engage
with the judicial sector. Furthermore, those
working in human rights organizations faced
numerous challenges, including restrictions
on travel and residency, which resulted in
significant losses for the country (Liu, J,

2021).
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C. Challenges in
Establishing Judicial System
in Conflict Zones

In conflict areas where the NUG and the EROs
operate their judicial systems, significant
challenges arise in building a new and effec-
tive judicial framework. These challenges in-
clude a shortage of judges and prosecutors,
the need for capacity building, public legal
education, and the establishment of trust
among the local population. During the con-
flict, it is complicated for local people to ac-
cess justice, whether under military dictator-
ship or at the newly established courts that
suffer from resource shortages. Without
proper administration, the NUG-MOJ, which
currently functions primarily as an opposing
party, struggles to provide a comprehensive
judicial system capable of operating across

the country.

Although the NUG'’s parallel judicial system
acts as a form of resistance against the mili-
tary regime, the integration of post-conflict
Myanmar should prioritize justice, equality,
and diversity to reflect the aspirations of all
its citizens. Moreover, the NUG-MOJ’s judicial
framework is flawed, lacking adherence to its
Standard Operating Procedures (SOPs), par-
ticularly the requirement for 3-seat trials.
There have been instances where trials were
conducted that did not comply with this re-
quirement. While the NUG-MOJ aims to es-

tablish a court system in the Federal State, it
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has yet to achieve this objective. Currently,
the NUG-MOJ is beginning to set up courts
exclusively in the Sagaing Region, but there is
a pressing need for an effective judicial sys-
tem in ethnic areas that is trusted and sup-

ported by the people.

The number of Civil Disobedience Movement
(CDM) judges and lawyers in the country is
very low, creating challenges in accessing the
courts. Although the NUG can occasionally
deliver justice through local courts, it faces
difficulties in the Mandalay Region and must
improve transparency in case handling.
There were cases which alleged criminal con-
duct committed by members of the People’s
Administration, People’s Security Force and
People’s Defence Force. The Gant Gaw Local
Authority (People Administration formed un-
der the NUG-Ministry of Home Affairs and
Immigration) issued an announcement that
any violation of the local authority’s order is-
sued by the Gant Gaw Township, Kyaw Town,
Magway Region would be punished with the
death penalty (Ju Chan, 2024). This is a con-
sequence of the lack of judges who can try
the case on the ground and the fact that ju-
dicial power was granted to the local author-
ity who have limited or no legal knowledge
and other necessary skills necessary to be a
judge. The news also mentioned U Nay Phone
Latt, the Spokesperson of the NUG Prime
Minister's Office explaining that 77 com-
plaints have already taken action and 53 cas-

es are ongoing. Among the 77 cases, 21 al-
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leged violations were committed by the
People’s Administration and People’s Security
Force, and the remaining 56 cases were
committed by the PDF (Ju Chan, 2024). This
indicated the challenges faced by those
making allegations of ultra vires acts (acts
beyond the law) by members of the People’s
Administration and People’s Security Forces
and the inefficiency and ineffectiveness of
the NUG-MOL. If the NUG-MOJ acts decisively
and fairly, it has the potential to build trust
within society; otherwise, it risks losing credi-
bility and creating a situation in which au-
thorities working under the NUG commit hu-

man rights violations.

In areas controlled by EROs, the courts grap-
ple with significant challenges including inde-
pendence issues, insufficient human re-
sources, legal expertise, and public
awareness. According to the Center for Ara-
kan Studies (2024), “the ULA courts are seen
as politically independent or autonomous in
making judicial decisions. However, there are
still challenges related to nepotism, favorit-
ism, and corruption depending on individual
judges or cases”. Regarding human resourc-
es, the Ta’ang justice department appointed
3 central judges, 4 district judges and 8 town-
ship judges and 7 lawyers, totally 22 people to
strengthen its judicial system on August 11,
2023 and assigned them to 12 townships
(TNLA appoints 22 judges and lawyers, 2024).
It indicated that the TNLA urgently filled the

vacant positions at the former SAC’s courts,
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though the level of legal qualification of the
judges is in question. Furthermore, some
groups have received assistance from law
students, while others, lacking legal knowl-
edge, rely primarily on negotiation methods.
For instance, in Chin State, the NUG can only
operate within limited jurisdictions, with only
a few areas having CDM judges. In some lo-
cations, individuals possess a basic under-
standing of the law, while in others, there is a
substantial lack of legal awareness. This situ-
ation presents both advantages and disad-
vantages. The Chin people utilize their cus-
tomary laws and emphasize negotiation
processes to resolve disputes, adapting NUG
and NUCC regulations to include elements of
their customary laws. Therefore, the NUG is
not directly implementing rules and regula-
tions in Chin State but is instead influencing

them indirectly.

For the judicial system to function properly, a
corresponding administrative system must
also be operational. The administrative sys-
tem must be effective and efficient to pre-
vent multiple judicial systems from coexisting
in NUG and ERO-controlled territories. Multi-
ple judicial systems create significant chal-
lenges for local people, who must navigate
their options when faced with legal cases

during the conflict.
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Reforms for
an Independent Judiciary

A. Required Actions
During Conflict

To address inefficiencies within the court sys-
tem during the conflict, four key areas should
be addressed to deal with the need for skilled
human resources, simple and disciplined
court procedures and reasonable access to

the courts.

First, having sufficient numbers of judges as-
signed to courts in the conflict areas is a big
challenge due to the limited number of CDM
judges and legal practitioners willing to prac-
tice in conflict areas. However, cases being
decided by people with no legal knowledge is
much more dangerous and can ruin the im-
age of the EROs and diminish if not destroy
people’s trust in the judicial system. A safer
way is to provide a law degree program that
will standardize and improve the legal knowl-
edge and skills of the local people. This pro-
gram can be done by recruiting law students

from the local people who have completed
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high school education or any graduate,
though it will take some time to complete the
degree program. In addition, such law gradu-
ates must continue to get pre-job training for
the position of judge or prosecutor and on-
job training to practise law later. The skilled
human resources produced by these pro-
grams should also be sufficient for the

post-conflict judicial system.

Second, the court procedures within the courts
during conflict should be simple and easy to
follow, however, it should not deviate from the
core values of the justice system, i.e, fair, im-
partial and just, to ensure procedural fairness.
In order to do so, the current Chief Justice of
the EROs Court and the NUG-MO)J should draft
the court procedure (the court manual) with
the assistance of local and international ex-
perts while accommmodating local needs. A
simple and cost-effective court procedure can
help reduce burden on the people and be less

time-consuming.

Third, as it is difficult to set up the court on
the ground in some conflict areas, mobile (or
circuit) courts should be set up to try cases
based on the needs of the community. In-
stead of granting the judicial power to local
authorities who lack or have insufficient legal
knowledge, it is better to form and manage a
mobile court to handle the cases. However,
the cooperation of local authorities is vital for
the mobile court to try the cases on the

ground in the conflict areas.
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Finally, to decide cases in accordance with
law, the judges must not only know the law
but also adhere to defined case manage-
ment processes. In addition, the judges must
try each case impartially, ethically and justly.
Thus, the Chief Justice should provide on-job
training to the existing judges and prosecu-
tors, the necessary capacity-building train-
ing, local customary law, criminal law includ-
ing international humanitarian law,
international human rights law, legal ethics
and court management, and case filing pro-
cesses. Moreover, they must be taught to un-
derstand and adhere to the principles of judi-
cial independence. This training can help in
solving the problem of errors in law (i.e. mis-
takes in applying the law) and in the determi-
nation of facts and applying the relevant
onus and standard of proof in trying the cas-

es allocated to them.
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B. Required Actions
in Post-Conflict

The Myanmar post-conflict scenario will need
to reform its judicial sector in the way that
other countries which have experienced
atrocities and human rights violations under
authoritarian rule have had to do. It will need
to rebuild the court system in order to try
cases involving international crimes, such as
war crimes, crimes against humanity, and
genocide. In this regard, Myanmar has no
constitution that guarantees an independent
judiciary and legal framework that enables
the trials of international crimes. In addition,
Myanmar lacks sufficient human resources
with the requisite knowledge and skills to
handle international crimes because interna-
tional criminal law is not taught in the univer-
sities’ law undergraduate degree program,
but only in post-graduate law programs. As a
consequence, the existing judges and law-
yers who are practising law have limited
knowledge and experience of international
crime cases, other than in individual cases
they may be presented with. They are unlikely
to be aware of precedents in other demo-
graphic jurisdictions. Even though they can
learn from other available sources to gain
knowledge of international crimes, judges
have never tried such cases in the court and
the lawyers have never been permitted to
represent people in such cases. This is be-
cause there is no law enacted for this pur-

pose.
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Thus, regardless of the state structure that
may be agreed upon in the post-conflict, the
most crucial aspect of building an independ-
ent judiciary is ensuring that the constitution
incorporates power-sharing arrangements
for the judiciary in post-conflict justice. Then,
just laws must be enacted that enable the
court to try any alleged crimes. The court
system in each state unit should be based on
the seven principles of judicial independence
as outlined by the United Nations'®. The re-
quired human resources must be nurtured
even during the conflict through various pro-

grams. Thus, in the case of Myanmar, the pri-

10 The UN basic principles are:

1. Theindependence of the judiciary shall be guaranteed
by the State and enshrined in the Constitution or the
law of the country. It is the duty of all governmental
and other institutions to respect and observe the
independence of the judiciary.

2. The judiciary shall decide matters before them
impartially, on the basis of facts and in accordance with
the law, without any restrictions, improper influences,
inducements, pressures, threats or interferences, direct
or indirect, from any quarter or for any reason.

3. The judiciary shall have jurisdiction over all issues of a
judicial nature and shall have exclusive authority to
decide whether an issue submitted for its decision is
within its competence as defined by law.

4.  There shall not be any inappropriate or unwarranted
interference with the judicial process, nor shall judicial
decisions by the courts be subject to revision. This
principle is without prejudice to judicial review or to
mitigation or commutation by competent authorities of
sentences imposed by the judiciary, in accordance with
the law.

5. Everyone shall have the right to be tried by ordinary
courts or tribunals using established legal procedures.
Tribunals that do not use the duly established
procedures of the legal process shall not be created to
displace the jurisdiction belonging to the ordinary
courts or judicial tribunals

6. The principle of the independence of the judiciary
entitles and requires the judiciary to ensure that judicial
proceedings are conducted fairly and that the rights of
the parties are respected.

7. Itis the duty of each Member State to provide
adequate resources to enable the judiciary to properly
perform its functions.
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ority areas for reforming the judicial system

Judicial Sector Reform toward
Judicial Independence in Post-conflict Myanmar

to enhance its independence are as follows:

38

Guarantee of Judicial Independence:
Inclusion of the Guarantee of
Judicial Independence and proper
checks and balances among the
three pillars of the state in the
provision of the new Constitution.
The Constitution should include the
prohibition of any undue influence
sought to be brought by the execu-
tive and legislature over the judici-

ary.

Legal Reform: Enacting a new
Judiciary Law, International Crimes

Act and Procedure.

Institutional Reform: Under the
reform of the court structure, there
should be included vetting of cor-
rupt officers, a transparent and
apolitical judge appointment sys-
tem, monitoring and evaluation,
establishing a human rights court,
building human resources which
include legal education reform, aand
programs of capacity building for
judges and prosecutors with inter-

national support.
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(i) Guarantee of
Judicial Independence

Guaranteeing judicial independence in the
Constitution is crucial for upholding the rule
of law, protecting human rights, and ensur-
ing fair justice. According to Principle 1, the
state must ensure and include in the Consti-
tution or the domestic laws, the guarantee of
judicial independence. In post-conflict socie-
ties, establishing these mechanisms helps
build a strong and well-educated judiciary
that fosters public trust and long-term sta-
bility. As the 2008 Constitution is no longer
applicable in the post-conflict context and a
new constitution is set to be drafted, it is im-
portant to incorporate clauses on judicial in-
dependence. These clauses should not only
look good on paper but should also contrib-
ute to the establishment of robust institu-
tions within the framework of the separation
of powers. The Federal Democracy Charter
developed by the NUCC during the Spring
Revolution did not include provisions relevant
to all key stakeholders. It did not include
clauses that highlight the role of the judiciary
and the power of the court to try internation-
al crimes in the post-conflict scenario. How-
ever, the Charter emphasizes the importance
of a free and fair judicial system and high-
lights the need for judicial independence and
the principle that no one is above the law;
only a truly free and fair judiciary can foster a
legal system that the public believes in (Per-
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Judicial Sector Reform toward
Judicial Independence in Post-conflict Myanmar

-L1 on August 3, 2024). Regarding the role of
the constitutional tribunal, it does not differ
significantly from the provisions in the 2008
Constitution. One interviewee pointed out the
work to be done as “the Federal Democracy
Charter alone is insufficient for establishing
an independent judiciary; concrete founda-
tions and negotiations with the EROs are
necessary to achieve true independence” (In-
terview with Law Professor on 4 August, 2024
via Zoom). Hence, the constitution to be
drafted in the post conflict should not only
enshrine judicial independence in the consti-
tution but also include provisions that protect
the judiciary from interference by the execu-
tive and legislative branches. Clauses that
guarantee the security of tenure for judges,
prohibit arbitrary removal from office, and
ensure adequate remuneration and condi-

tions of service must be included.

(ii) Reforming the
Legal Framework

To establish an independent judiciary, legis-
lating a provision that guarantees judicial in-
dependence in the constitution is not enough.
It is necessary to enact the statute law that
expressly grants the power to administer the
court independently, free from political influ-
ence and the ability to manage the financial
affairs of the court. The current system al-
lows the executive branch to decide the
budget allocation, which leads to its influence

over judicial and administrative functions
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(Crouch, M., 2019). Therefore, reforms should
focus on ensuring the financial independence
of the judiciary by providing adequate fund-
ing through a separate judicial budget, deter-
mined by the judiciary itself rather than the
executive. This could be implemented through
legal provisions that establish a fixed per-
centage of the national budget for the judici-
ary, or by creating an independent body to
oversee judicial finances including remunera-
tion and conditions for judges. From the data
collected, most participants emphasized the
importance of judicial independence, the re-
form of the judges’ appointment system, and
assurance that judges’ decisions are fair and
salaries adequate as crucial elements of the
checks and balances inherent in the separa-
tion of powers. They noted that independent
judicial decisions help uphold judicial inde-
pendence and the rule of law. Therefore, it is
essential to reform the judicial appointment
system during the post-conflict period within
the framework of transitional justice to en-

sure judges can make independent decisions.

The law must include provisions that guaran-
tee judges’ tenures and ensure transparency
in the criteria for appointment and dismissal
procedures. Currently, the system allows mil-
itary personnel to transition to the civilian
court system. Interviews revealed that the
process for appointing judges in Myanmar
faces significant criticism due to perceived
political influence and a lack of transparency

which undermines judicial independence.
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Judicial Sector Reform toward
Judicial Independence in Post-conflict Myanmar

Many believe that future appointments
should be based on merit, regardless of gen-
der, race or religion, following a rigorous pro-
cess overseen by a genuinely independent
commission. The appointment process must
be transparent, clear, and accessible to the
public, and judges should have secure ten-
ures to prevent arbitrary removals or ap-
pointments which may operate to affect
their decisions. One interviewee suggested
using the Standard Operating System and
measuring the performance of judges
against key performance indicators instead
of appointments via an exam system. The in-
terviewee also pointed out that judges should
be accountable for their misconduct as
“Judges must maintain impartiality and deci-
sion-making authority without undue influ-
ence. Their decisions must align with the law,
and everyone must follow it. Judges should
not be placed above the law” (Interviewed
with Legal Aid-LA O1 on 9 September, 2024

via Zoom).

Additionally, an International Crimes Act
should be enacted to allow courts to prose-
cute crimes against humanity which may be
alleged to have been committed during peri-
ods of conflict and authoritarian rule. With-
out this legislation, it is impossible to bring
these cases before the courts because there
is no definition or provision relevant to war
crimes, crimes against humanity, and geno-
cide in the Myanmar Penal Code 1861" and

11 The Penal Code of Myanmar, 1861, Retrieved from: Penal
Code (1861) - Myanmar Law Library
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the Defence Service Act 1959. A valuable les-
son should be learned from Myanmar’s tran-
sitional period (2011-2020). During this time,
Myanmar sought to transform its political
system through peace processes, judicial

sector reforms, and rule of law initiatives.

However, the 2008 Constitution contains
provisions that bar the prosecution of past
violations committed by the military (2008
Constitution, Art, 445). As a result, the rule of
law reforms and judicial sector reforms are
rendered ineffective as they cannot hold al-
leged perpetrators accountable, and justice
was never achieved. Therefore, a new consti-
tution, along with the international crimes
law, must include clauses that empower
courts to prosecute international crimes ef-
fectively with a reasonable statute of limita-
tions focused on ensuring fair trials. One in-
terviewee stressed the importance of
consulting legal experts and the Bar Council

when drafting and amending laws.

All governmental and other institutions are
obliged to honour and uphold the independ-
ence of the judiciary. Judicial independence
fulfills two functions: limiting government
power and protecting individual rights. A fully
independent judiciary must be enshrined in
legislation and respected by the executive
branches of governenment, receive ade-
quate support from the legislature, and not

be influenced by political pressures.
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Judicial Sector Reform toward
Judicial Independence in Post-conflict Myanmar

Most of the laws, including military rules in
Myanmar, were not amended, changed or
obeyed in accordance with humanitarian law
and the Geneva Convention. The Defence
Service Act, 1959, has only provided the code
of conduct. This law is composed of nineteen
chapters. This includes attestation, condition
of service, service privileges, offense, punish-
ments, arrest and procedures before trial,
procedures of court martial, and others (The
Defence Service Act, 1959)%2. This law mainly
focuses on the obedience to the superior or
higher officer in such a manner. Every chap-
ter only provides the requirement within the
procedures to obey the soldiers, however it
does not include how to protect the civilians
and practice the rules under international hu-
manitarian law and other human rights laws
and conventions. In addition, only the court
martial has power to try the case of military
personnel for any alleged violations of the
Act.

(iii) Institutional Reform

Implementing judicial sector reform requires
more than just relying on the constitution
and existing legislation. It is essential to ad-
dress three critical questions: what kind of
courts will be established, who will carry out
the reform, and how will the process be im-
plemented effectively? As discussed above,

the Myanmar judicial system during the con-
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flict is fragmented, corrupted, and arbitrary.
In addition, constitutional safeguards related
to judicial independence must be exclusively
prescribed in the Constitution not only for the
period of post-conflict but also in relation to
the ethnic regions. Moreover, in the post-con-
flict period, military courts will have to be
abolished, and new courts ought not to be
granted supreme power as in the 2008 Con-
stitution. This fundamental issue will have to
be solved together with political issues in the
post-conflict period, such as court structure
and court power in different hierarchies and
different political units. Myanmar is a diverse
society, and differing ethnic cultures and tra-
ditions must be considered and equitably ac-
commodated. The EROs’ judicial system
should also be upgraded in the post-conflict
era. Before the coup, the ethnic regions main-
tained informal judicial systems, which were,
however, insufficiently protective of human
rights standards. In addition, at the moment,
several independent areas from the military
established the governance system, includ-
ing the judicial system. In the post-conflict
era, the cases from the state’s court should
be subject to appeals to the Supreme Court
and the Constitutional Court, an avenue
which has not been feasible during the con-
flict (Interviewed with Chief Judge of Ethnic
State on 24 August, 2024 via Zoom).

However, one of the challenges is the scarcity
of qualified judges. Karenni State, one of the

regions that had an independent governance
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Judicial Sector Reform toward
Judicial Independence in Post-conflict Myanmar

system, successfully revolted against the
military junta within its territory. In this region,
a judicial system is established, enacts its
constitution, and appoints judges according
to regulations and procedures. Therefore, the
constitution must ensure the judiciary safe-
guards and the check and balance of the
separation of power to grant the right of a
fair trial. According to the interviewees, in or-
der to ensure accountability of any alleged
abuse of power by a judge, there must not
only be a check and balance of legislative and
executive, but also there must be an estab-
lished public anonymous reports commis-

sion.

In Myanmar, existing judges and prosecutors,
who are often associated with corruption
and have ties to the military regime, should
be included in the vetting process during
transitional justice. After this assessment,
judges and prosecutors should be appointed
based on their merits. Additionally, there
should be a monitoring and evaluation mech-
anism in place to ensure accountability in the

actions of judges and prosecutors.

In the context of the Myanmar conflict, there
have been numerous human rights viola-
tions, which pose significant challenges for
the courts. Many judges, prosecutors, and
lowyers lack the necessary knowledge to
handle these cases. Consequently, one of the
biggest challenges in the reform process is

building a workforce that possesses the nec-
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essary capacity for judicial independence.
However, by integrating legal education, ca-
pacity-building programs, and collaboration
with international institutions, it is possible to
achieve judicial independence and, ultimate-
ly, courts which regain the public trust. There-
fore, it is crucial to develop human resources
that can operate effectively within the sys-

tem.
Vetting and Appointing System

In judicial sector reform, corrupt judges (in-
cluding any judges who are complicit with or
were abetting and cooperating with the SAC
in violating human rights) should be removed
under an independent and transparent vet-
ting system . The appointment of new judges
plays a crucial role in ensuring fair trial rights
and upholding the principles of free justice
and equality before the law. The vetting sys-
tem will have to be in compliance with the
CDM policy laid down by the NUCC and the
CDM Law that was enacted and enforced in
the post conflict era. Moreover, the vetting
mechanism should be formed under the fu-
ture CDM Law. A policy for recruiting new
judges should be implemented urgently. The
process of judicial appointments should be
transparent, methodical, and visible to the
public, and a judge’s tenure should be secure,
preventing removal at will or arbitrary ap-
pointment. One interviewee pointed out that,
based on her experience, “the current system

of appointing judges in Myanmar is criticized
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Judicial Sector Reform toward
Judicial Independence in Post-conflict Myanmar

for lack of transparency and political influ-
ence, leading to the erosion of judicial inde-
pendence. | am from a legal background and
have witnessed students with similar back-
grounds being appointed as judges” (Inter-
view with Law Professor on 4 August 2024 via
Zoom). This preference for candidates from
similar backgrounds characterises the cur-
rent appointment processes for judges in
Myanmar, despite the fact there is also a ju-
dicial entrance exam. In order to achieve
transparency in the system of judicial ap-
pointments, two appointment systems can
be considered: a commission-based reap-
pointment system and a judicial election sys-
tem. The main advantage of a commis-
sion-based system is that it provides an
additional way to remove low-performing
justices (Bannon, 2019). A Judicial Commis-
sion must play a crucial role in judicial reform
not only in granting the judges’ appointment
but also in managing the position of the judg-
es, supervision, promotion, transfer, monitor-
ing, and dismissal of the judges (Mochtar,
Rishan, & Dewi, 2022). One Legal Aid Provider
supported a Commission-based judge ap-
pointment system (as employed in India) in
the post-conflict era (Interviewed with Legal
Aid-LA O1 on 9 September, 2024 via Zoom).

Monitoring and Evaluation
The requirement for individual judicial inde-

pendence to decide a particular case is re-

quired to be augmented by the accountabili-
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ty of the conduct of the judges. It is vital to
protect against the abuse of power by judg-
es. Regarding the accountability, one inter-
viewee highlighted that “judges should not be
placed above the law, though a system
granting independent authority to judges
would ensure peace and stability in the coun-
try, as no one is above the law. This principle
is crucial for upholding the rule of law and
maintaining a just society” (Interview with
Law Professor on 4 August 2024 via Zoom).
In addition, there must be strict rules and
regulations for combatting the perceived
partiality and alleged corruption committed
by judges, in order to promote transparency
(Interviewed with Law Student- LS 02 on 15
August, 2024 via Zoom).

In addition, there is a need to continuously pro-
mote the quality of judges, including legal edu-
cation in international human rights, interna-
tionalhumanitarianlawand courtmanagement,
as well as ongoing judicial training. Therefore,
independent monitoring and evaluation mech-
anisms should be established for the judicial
branch to make sure the promotion of the
judges is based on merit and the deterrence of
corruption. The salaries of the judges (and any
court adminstrators with discretionary authori-
ty) must be sufficient to maintain decent living
standards and uphold the status they ought to
enjoy to prevent any susceptibility to corruption.
Another interviewee has, further, different opin-
ions regarding the monitoring and evaluation of

judge’s performance:
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Judicial Sector Reform toward
Judicial Independence in Post-conflict Myanmar

The three branches of government -
judiciary, executive, and legislative - must
work together to combat corruption. The

legislative branch must balance the

judiciary, and ensuring employees' salaries
are sufficient for their families is crucial. The
government should also consider providing
adequate support to public servants to
prevent corruption. Addressing the root
causes of corruption is essential, and a
balanced approach can lead to the best
judges. A more accurate legal mechanism
should consider the voices of victims and
their families, as well as other relevant
factors, advocate for prioritizing all involved
in the federal system, including judges and
other judiciary personnel, and align with
principles of free justice and fairness,
propose regulating the judicial branch as a
people-centered pillar, focusing on the
check and balance of separation of power,
and support the media pillar
(Interview with Legal Aid-LA-O1 on 9
September 2024 via zoom ).
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An alternative monitoring mechanism sug-
gested by one interviewee was forming a
court monitoring group because “some
courts failed to respect the facts they were
enforcing. So, the courts need to form courts
monitoring groups. This group will need
transparency to be known by the public” (In-
terviewed with Law Student- LS O3 on Aug
15, 2024 via Zoom). However, some care
must be taken with this suggestion as judicial
independence also involves independence
from each other. It may be that an accessible
appeal system, including merits review or de
novo appeals may be the preferred option to

address this particular concern.
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Legal Education

Providing comprehensive legal education for
practitioners is essential for ensuring that le-
gal professionals — such as judges, prosecu-
tors, lawyers, and judicial staff — have a
sound understanding of legal ethics, princi-
ples, human rights, and international law.
This foundational knowledge amongst prac-
titioners is crucial for upholding judicial inde-
pendence and assisting the courts to deliver
just outcomes and which correctly apply the
law. To gain such knowledge and skills, univer-
sities must equip law students with the nec-
essary legal knowledge and skills within a for-
mal educational setting. In Myanmar, the
legal education system operates separately
from the judicial sector, resulting in signifi-
cant gaps in the training of legal profession-
als. University law departments and legal aid
organizations play a critical role in promoting
legal awareness and education. There must
be an expectation that those appointed as
judges should ordinarily have had considera-
ble practical experience as practitioners be-

fore the courts to which they are appointed.

Previously, university law faculties conducted
mock trial training sessions, which provided
essential insights into judicial decision-mak-
ing and communication, while emphasizing
respect and accountability. They also organ-
ized legal awareness sessions to share legal
knowledge. Unfortunately, it is currently not

feasible to continue these activities. Law stu-
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Judicial Sector Reform toward
Judicial Independence in Post-conflict Myanmar

dents have reported in interviews that they
learned rules, regulations, and ethics during
their university studies, which helped them
identify violations and better uphold the law.
(Interviewed with Law Student, LS 02 on 15
August, 2024 via Zoom). These educational
opportunities are vital for preparing law stu-
dents for a successful future as capable law-

yers and judges.

Since the coup, universities under the Nation-
al Unity Government’s (NUG) Ministry of Ed-
ucation (MOE) and other privately estab-
lished higher education institutions have
started offering online law courses. However,
online legal education faces several challeng-
es, including issues related to the quality of
the education if conducted entirely online,
the transparency of assessment, the difficul-
ties in assessing oral presentation (at moots
etc), internet reliability, escalating armed
conflict in the areas in which students live,
and security risks. Additionally, the accredita-
tion of these courses is often not recognized
by other institutions. Currently, the LL.B pro-
gram does not include International Criminal
Law and International Humanitarian Law,
which results in judges and lawyers lacking
knowledge in these areas. The legal ethics
course should be upgraded and this subject
should be taught with practical examples to
counter the perceived corruption of the judi-
cial sector in Myanmar. To address the chal-
lenges facing legal education, universities

should revise their curriculum to include In-
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ternational Criminal Law and International
Humanitarian Law and Legal Ethics in the un-
dergraduate program and develop a pro-
gram that enhances practical skills, particu-
larly in oral advocacy. Moreover, diploma
courses in international criminal law, interna-
tional human rights law and international hu-
manitarian law should be offered to the
graduates who had not had a chance to take

these courses.
Capacity-Building Programs

Capacity-building programs equip judicial
personnel with the skills and resources nec-
essary to manage and adjudicate cases ef-
fectively. These programs enhance the effi-
ciency and effectiveness of the judiciary and
can take various forms, such as workshops,
seminars, and training sessions focused on
case management, judicial ethics, and ad-
vanced legal procedures, particularly in cases
involving international crimes and high-rank-
ing political and military personnel. Currently,
Myanmar lacks sufficient resources to pro-
vide this type of training, especially in terms
of qualified trainers. It is crucial that capaci-
ty-building programs begin during the con-
flict rather than only at its conclusion; other-
wise, it may be too late to hold perpetrators
accountable for their crimes and to seek jus-
tice for the victims. The well-known legal
maxim “justice delayed is justice denied” un-
derscores the importance of having an inde-

pendent judicial system prepared shortly af-
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ter the conflict ends, to ensure that victims
receive timely and meaningful justice (Bing-
ham, 2010). To address these challenges, the
NUG and EROs can seek volunteer interna-
tional trainers to conduct online workshops,
seminars, and training sessions for judges,
prosecutors, and lawyers working with NUG
and ERO courts. Besides, the Bar Council and
lawyers can advocate for the independence,
fairness, and transparency of the judicial sys-
tem through legal education programs, train-
ing initiatives, workshops, and forums (ex-
tract from the interviewed data (Interviewed
with Legal Aid-LA O1 on 9 September, 2024,
via Zoom & Interviewed with Law Professor on
4 August, 2024 via Zoom). Additionally, they
can provide resources such as legal research
tools, technology, and administrative support
to improve court functionality (UNODC,
2021).

Both new and experienced judges require
continuous training to stay abreast of legal
developments and best practices, including
increasing awareness of community stand-
ards and expectations, including cultural sen-
sitivity on issues of gender balance and diver-
sity. Personnel involved in the daily operations
of the judiciary should receive training on ef-
ficient case management and administrative
procedures (IBA, 2018). Legal representa-
tives must be well-versed in judicial ethics
and advanced legal processes to ensure fair
trials. Police officers and investigators en-

gaged in judicial processes should be trained
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in legal procedures and human rights stand-
ards. Legal aid providers assisting marginal-
ized communities also need training on judi-
cial procedures and ethical considerations
(UNHCR, 2022). Finally, human rights advo-
cates, including individuals and organizations
focused on human rights issues, can benefit
from training on judicial mechanisms and le-

gal frameworks.

Collaboration with
International Institutions

(iv)

To reform the judicial sector, other post-con-
flict countries usually receive significant sup-
port from the international community. My-
anmar will face enormous challenges without
international support and collaboration in its
efforts for judicial reform. Partnering with
global institutions can bring expertise, best
practices, and technical assistance, all of
which are critical for strengthening judicial in-
dependence. During the partial civilian gov-
ernment period from 2011 to 2020, Myan-
mar collaborated with international human
rights organizations and legal associations.
Myanmar should continue to seek collabora-
tion with international institutions as it pre-
pares for judicial sector reform. There is a
view that international support should extend
beyond funding to include awareness-build-
ing, training, and promoting cultural sensitivi-
ty, which is crucial for fostering a judiciary
capable of serving all citizens fairly (Inter-
viewed with Legal Aid, LA- O1 on 9 Septem-
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ber, 2024, via Zoom & Interviewed with Pro-
fessor on 4 August, 2024 via Zoom ). There is
a strong need to promote legal awareness,
uphold human rights, and ensure that judicial
performance meets international standards.
To transform the judiciary, judges require ad-
equate legal skills and training to mitigate
corruption. The support of the international
community emerges as a crucial factor in
addressing these challenges, especially dur-
ing periods of transitional justice. The inter-
view data underscored its role in fostering
judicial reforms, enhancing professional de-
velopment, and ensuring human rights ac-
countability. Through technical assistance,
financial investments, capacity building, and
cultural insights, the international community
can contribute significantly to the creation of
a resilient and transparent judicial system in
Myanmar. This multi-faceted approach en-
sures that the judiciary is well-trained, knowl-
edgeable, and efficient, able to deliver justice
impartially and protect human rights. The
reformation of the judicial system in the
post-conflict era will be essential for uphold-
ing justice, protecting human rights, and fos-

tering national development.

By combining internal reform efforts with
sustained international partnerships, Myan-
mar can establish a judiciary that not only
delivers justice but also serves as a corner-
stone for a stable, democratic society. This
holistic approach ensures that the judiciary

becomes a pillar of trust and resilience, guid-
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ing Myanmar toward a future grounded in

justice and equality.

(v) Public Participation
in Judicial Reform

The effectiveness of judicial reform can be
achieved by proper public cooperation that
makes the courts function fairly and in ac-
cordance with the law. It is essential to es-
tablish public forums and initiatives to raise
legal awareness and to promote public par-
ticipation. This active engagement can be in-
itiated by the CSOs which can lead to a
well-informed citizenry, which is essential for
the judicial system to function effectively
(WB, 2024). Education is one of the most ef-
fective means to foster support for an inde-
pendent judiciary (Ginsburg, T., & Moustafa,
T.2008). Many citizens may not fully under-
stand the significance of an independent ju-
diciary in protecting human rights and free-
doms. Therefore, public campaigns that
disseminate information about the judiciary’s
role in upholding the rule of law, protecting
human rights, and administering justice are
essential. Moreover, to strengthen public
confidence, courts in Myanmar should strive
for transparency by publishing judicial deci-
sions and ensuring open access to court pro-
ceedings whenever possible. This openness
enables citizens to see that judicial decisions
are based on legal principles, court prece-
dents in similar matters and proven facts

rather than determinations affected by polit-
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ical influences (Justice Base, 2017). The im-
portance of public trust is echoed by one in-
terviewee who stated, “public trust is crucial
for effective judicial sector reform, as it helps
prevent unresolved issues and unfair resolu-
tions” (Interviewed with Law Professor on 4
August, 2024 via Zoom). However, there are
challenges for public participation. According
to personal experience of the interviewee, lo-
cal people in the ethnic areas are largely un-
familiar with the judicial process. Many still
have questions about where the “court”
comes from or what it really means (Inter-
viewed with Chief Judge of Ethnic State on 24
August, 2024 via Zoom). Thus, community
legal education is essential for people to ena-
ble participation in judicial reform process.
Engaging the public not only fosters trust but
also empowers individuals to contribute to

the rebuilding of a better future.

In this transitional phase, CSOs and Non-
Governmental Organizations (NGOs) can
play a leading role by providing legal aids for
access to justice ahead of formal reforms.
These organizations can collect data and
disseminate it to those in need, which aids in
improving the judicial system and restoring
justice. Their contribution during this period is
expected to be substantial. Following this
transition, they can provide support fully that
provides the public with opportunities to
actively engage (Interviewed with Law

Professor on 4 August, 2024 via Zoom).
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In a democratic society, all reform processes
should be participatory (Personal Communi-
cation via email with Law Lecturer on 3 Au-
gust, 2024). While public participation is es-
sential, it is equally important to incorporate
diverse and representative expert or techni-
cal bodies. Ensuring that voices from various
gender identities, ethnicities, and communi-
ties—including those with disabilities, differ-
ent sexual orientations, and indigenous
groups—are heard will contribute to a more
inclusive and effective judicial system (Per-
sonal Communication via email with Law Lec-

turer on 3 August, 2024).
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Conclusion and
Recommendation

Myanmar is in the midst of a revolution and
the battle for democracy has not ended. The
number of credible allegations of human
rights violations are increasing and it is diffi-
cult to seek justice either in SAC’s controlled
courts or the courts newly established by the
NUG-MOJ and the courts in the EROs-con-
trolled territories. This is due to the military
influence over the SAC’s controlled court’s
decision and corruption on the one hand and
scarcity of qualified judges in the courts op-
erated by the NUG-MOJ and the EROs, on the
other hand. These factors undermine judicial
independence and seriously impact on ac-
cess to justice. There needs to be an urgent
plan to fill these gaps because the pursuit of
justice should not wait until the conflict is
ended, rather, people should be able to ac-
cess justice during the conflicts. Furthermore,
the study found that there is a shortage of
qualified judges who can handle the cases of
war crimes, crimes against humanity and
other human rights violations during the con-
flict. It also identifies that NUG-MOJ has no
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plan to train and appoint new judges in re-

place of corrupt judges.

To counter that problem of insufficient hu-
man resources during the conflict, four main

actions are urgently required to begin:

(i) Equipping the court during the
conflict with meaningful and trans-
parent procedures rather than
binding the court to follow a ‘red
tape’ approach, tainted by political
interference and unnecessary
bureaucracy.

(i) Producing law graduates by offering
low degree programs to local
students who resides in the resist-
ance force-controlled territories,

(iii) Setting up a mobile court (or circuit
courts) with a competent judge and
prosecutor rather than allowing the
local authorities to try cases without
legal knowledge.

(iv) Providing necessary capacity-build-
ing training — in, for instance legal
ethics and court management, and
case filing process — to law gradu-
ates who are to be lawyers, prose-
cutors, and judges for filling in the
required positions in all courts. The
skillful human resources produced
by these programs should also be
sufficient for the post-conflict

judicial system.
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Judicial Sector Reform toward
Judicial Independence in Post-conflict Myanmar

The study suggests that priority be given to
three main areas in post-conflict judicial re-
form and transitional justice: 1) enshrining
judicial independence in the new constitution,

2) legal reform and 3) institutional reform.

From the analysis of the constitution and the
laws, judicial reform should begin from alegal
framework that enables judicial independ-
ence institutionally and individually. Moreover
the Defence Service Act, 1959 presently has
no provision that can determine credible alle-
gations and bring to account those who
commit war crimes, crimes against humani-
ty, and genocide. Therefore, the study sug-
gests that the Defence Service Act, should
be amended in accordance with the Geneva
Convention as Myanmar is a member of the
Convention. In addition, an International
Crimes Act should be enacted in the post
conflict so that the court can provide justice,
and remedy to the victims. In the post-con-
flict future, military courts should be abol-
ished and a human rights court should be
established. In order to implement judicial
reform, the MOJ should cooperate with CSOs,
local and international  universities/law
schools), scholars, experts and regional and
international institutions. It should also pave
the way for public participation in the reform

process.
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Implications

During the conflict, the NUG-MOJ
and other EROs’ justice departments
should seek local legal scholars,
international legal scholars and
former judges and lawyers to prepare
for the institutional reform in the
post-conflict period, including nurtur-
ing future judges, lawyers and prose-
cutors and providing capacity build-
ing training to CDM judges and

lawyers.

Universities, Law Schools, and the Bar
Council can support these reforms
through legal education and human
rights education programs and
training and advocacy via collabora-
tion with international institutions.
Public participation is also crucial for
aligning the reform process with

community needs.
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Judicial Sector Reform toward
Judicial Independence in Post-conflict Myanmar

The NUG-MO)J should upgrade the
court administration by digitizing all
important documents, including case
files and other related court docu-
ments, as well as storing them on a

secure online platform.

Retired senior or experienced judges
from national, regional, and interna-
tional backgrounds should be con-
sulted to share their knowledge and
expertise in case management,
judicial ethics, and legal procedures.
Additionally, legal scholars specializ-
ing in international law and judicial
processes can conduct training on
advanced legal procedures for
complex cases involving high-ranking

officials.

External experts and consultants
specializing in judicial reforms and
capacity-building can provide tailored
training sessions and workshops.
International organizations such as
the United Nations, the International
Criminal Court, and other judicial
bodies or international non-govern-
mental organizations (INGOs) can
offer specialized training programs
that focus on human rights, anti-cor-
ruption, and transparency within the
judiciary. Bar associations and judicial
councils can also organize workshops

and seminars for the ongoing profes-
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sional development of judicial per-

sonnel.

The international community can
promote the quality of judges
through awareness training in inter-
national human rights standards and
judicial independence evaluation

mechanisms.
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