
In November 2002, the Department of Homeland Security (DHS) was created in response to 

the most horrific attack ever on American soil.  Pursuant to the enactment of the Homeland 

Security Act, approximately 22 governmental agencies were merged to protect the Nation.  

This major change affects not only those charged with protecting our national infrastructure, 

but also businesses and private citizens.  Many challenges have arisen, especially for those 

responsible for interpretation, enforcement, and litigation of laws spawned since the creation 

of DHS.      

The “Legal Preparedness Reporter” is the newsletter produced by the Homeland Security/

Emergency Management National Legal Preparedness  Program (NLPP).   The NLPP is the 

product of a cooperative agreement between the University of the District of Columbia and 

the Department of Homeland Security (DHS) Federal Emergency Management Agency 

(FEMA). 

The newsletter is produced quarterly and is designed to keep legislators, agency heads, legal 

professionals, and other government officials current with the broad array of legal issues aris-

ing from the prevention, preparation, response and recovery from terrorist incidents and 

catastrophic disasters.  This will be supported by providing background information in the 

homeland security/emergency management useful for making the necessary legal decisions.  

In addition to timely and informative articles, the newsletter will periodically highlight cut-

ting edge information from legal practitioners, emergency managers, first responders, and 

public health personnel. Case studies, model statutes and regulations will also be included.  

This edition‟s case study highlights the efforts of the World Health Organization to address 

the global pandemic threat. 

The Government Accounting Office (GAO), in a 2006 report on critical infrastructure protec-

tion, noted that approximately 85% of critical infrastructure is in the hands of the private 

sector.  The “Legal Preparedness Reporter” therefore, will also examine Compliance Regula-

tions imposed by federal, state, or local laws on this sector.   

 

Michael A. Hodge, CPP, JD  
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Legal Preparedness in the homeland security/emergency management context, speaks to the 

statutory and regulatory framework necessary to carry out those actions related to prevention, prepa-

ration, response, and recovery from terrorist incidents or catastrophic disasters.  It precedes, co-

exists with, and extends beyond the physical logistics of the preparedness cycle. 



 One of the most common discussions for 

public health officials today centers around 

planning and responding to a possible pan-

demic influenza within the United States 

and the world. 

 The Federal Government has been very pro-

active in addressing the risk of a pandemic. 

This has sparked  recognition of the growing 

need for participation by the legal commu-

nity as a fundamental element of pandemic 

planning requires policies and procedures by 

human resource personnel and others in-

volved with contingency planning. 

 Since a pandemic will likely affect our criti-

cal infrastructure, the Department of Home-

land (DHS) has developed a comprehensive 

response for this potential public health 

emergency.   

In November 2005, DHS published the Na-

tional Strategy for Pandemic Influenza. In 

May 2006 the Implementation Plan for the 

National Strategy for Pandemic Influenza was 

made available.  Both of these documents 

outline the capabilities and support for all 

levels of government as well as the private 

sector.  In the event of a pandemic, a strong 

public health response at the state and local 

level is key to successful implementation of 

these strategies. 

Additional information on this subject is 

provided online by the United States De-

partment of Health and Human Services at 

www.pandemicflu.gov.   

Legal Preparedness:           

Policy                              

and                                 

Operations  

  

Policy Issue:   

What is going to be done? 

Response:   

Is there a statute (passed by 

State or local legislative 

bodies) or an Executive 

Order (issued by Governors 

and Mayors) which author-

izes the planned action? 

Operational Issue: 

How is it to be done? 

Response:   

Are there Agency (or organ-

izational) rules, regula-

tions, procedures, or general 

orders which specifically 

describe who does what, and 

how it is to be done?  

 

÷   ÷   ÷   ÷   ÷ 

 

Two additional questions 

underlie both the policy and 

operational legal issues: 

(1) Are the existing legal 

authorities (statutes, 

Executive Orders, rule-

making, etc.) consis-

tent with the protection 

of civil liberties and 

due process concerns; 

and 

(2) What are the areas of 

potential liability and 

how can they be miti-

gated? 

Public Health Experts Prepare for Pandemic 

Litigation Follows for Hurricane Survivors  

ing materials. Plaintiffs‟ chief complaint was 

the allegation that formaldehyde fumes 

within the temporary shelter were responsi-

ble for a number of illnesses.  [The Center for 

Disease Control (CDC) after conducting its 

own investigation subsequently confirmed 

the presence of high levels of formaldehyde 

and has implemented plans to relocate occu-

pants.] 

Regardless of the outcome of this suit, it 

highlights the importance of thoroughness in 

vendor selection as well as considering inclu-

sion of an indemnification clause in the ven-

dor contract as part of your emergency 

plans. 

Among the many lessons learned by emer-

gency planners from hurricane survivors, are 

the various forms of litigation that may oc-

cur during the aftermath of an emergency 

event. 

More than 500 hurricane survivors filed suit 

in the U.S. District Court for the Eastern 

District New Orleans, Louisiana against 

manufacturers of trailers supplied to the 

Federal Emergency Management Agency 

(FEMA) for use following Hurricanes 

Katrina and Rita. 

Survivors alleged that the trailer and mobile 

homes supplied during the emergency were 

poorly manufactured and used inferior build-
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A Sheriff Department deputy patrols a FEMA trailer park in St. Bernard Parish, La. Gerald Herbert / AP file [http://www.msnbc.msn.com/id/14011193/]   

http://www.pandemicflu.gov/


 

 

The World Health Organization (WHO) remains confident that the threat of a pandemic influenza is certain.  When? Still re-

mains the big question.   

To address this concern, the World Health Organization introduced a new set of international health regulations.   The 

“International Health Regulations (2005)” or “IHR (2005) is a legally binding agreement between countries that are members 

of WHO.  Non-member countries can also agree to be bound  by the regulations.  IHR (2005) is the successor agreement to IHR 

(1969). 

IHR (2005) is expected to improve the process of detecting disease, as well as a nation‟s ability to respond to public health risks 

and emergencies.  The purpose of IHR (2005) is to “prevent, protect against, control and provide a public health response to the 

international spread of disease, and to protect the „global‟ community from public health risks that transcends international 

borders.” IHR (2005) also provides a framework to support existing and innovative approaches to identify triggering events for 

responses to public health risks and emergencies. 

Pursuant to IHR (2005), all events that may be considered a public health event of “international” concern requires notifica-

tion.  An “event” is defined by IHR (2005) as “any manifestation of disease or an occurrence that creates a potential for dis-

ease.” IHR (2005) continues the efforts of its predecessor International Health Regulations (1969) in the areas of:  national sur-

veillance systems, epidemic intelligence, verification, risk assessment, outbreak alert, and coordination of international re-

sponse. 

IHR (2005) places a high priority on surveillance and response by WHO member nations in preventing the global spread of dis-

ease.  This includes: 24-hour/7-day a week reporting availability and a notification timetable. The reporting requirements are 

not limited to infections in humans.  They also include “things” that carry infection, contamination, or contaminated goods. 

To assist nations with the implementation of their internal public health capacity obligations under IHR (2005), the regulation 

has adopted a two-phase process. 

 The first phase runs from June 15, 2007 to June 15, 2009.  During this time, nations must assess the ability of their national 

structures and resources presently in place to determine if those core surveillance and response capacity requirements are met. 

 The second phase runs from June 15, 2009 to June 15, 2012.  At the conclusion of the second phase, nations should be able to 

confirm that core capacities are present and functioning for their country and/or territories. 

Lastly, as international border access is a critical element of public health protection, IHR (2005) addresses points of entry by 

land, sea and air, enhancing the provisions of  IHR (1969) in this area.  

IHR (2005) became effective in the United States on July 18, 2007 subject to the principles of federalism which recognizes the 

Pandemic,  Not If  but When? 

A Case Study: International Health Regulations (2005) 
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The World Health Organization 

Established in April 1948, the World Health Organization is the specialized arm of the United Nations focusing on international 

public health.  Its most remarkable accomplishment was coordination of the world-wide eradication of smallpox in 1979.  193 

countries, including the United States are currently members of WHO. 

Emergency hospital during 1918 influenza epidemic, 

Camp Funston, Kansas.  

Image NCP 1603.  National Museum of Health and 

Medicine.   

www.nmhm.washingtondc.museum/collections/

archives/agalleries/1918flu/1918flu.html 

concurrent sharing of power at the 

federal and state levels of govern-

ment. 



The Emergency Management Assistance Compact (EMAC) was signed into law by Congress 

in 1996.  EMAC  provides a structure and relationship between federal organizations, states, 

counties, territories, and regions to provide mutual resources for states in need. It differs from 

other plans in its unique governing structure since it is administered by the National Emer-

gency Management Association (NEMA).  NEMA maintains a committee comprised of repre-

sentatives from each member state. The committee ensures that EMAC resources are con-

stantly available and improved for any potential disaster. 

During an emergency EMAC works in the following manner: 

(1) Governor issues “State of Emergency” 

(2) Authorized Representative from the affected State alerts EMAC 

(3) Affected State requests A-Team deployment 

(4) A-Team helps States determine costs and availability of resources 

(5) States complete requisitions and negotiation of costs 

(6) States complete requisitions and negotiation of costs 

(7) Resources are sent to affected State 

(8) Responding State requests reimbursement 

(9) Responding State reimbursed 

Besides resource coordination EMAC also provides a firm legal foundation for mutual aid 

agreements among the states and territories without the necessity for engaging in negotia-

tions when an incident occurs.  By working with EMAC, a binding contract is established. 

This binding agreement makes clear that the affected State is responsible for reimbursement. 

Those States  responding to the emergency know that sending aid will not incur a financial 

burden; and response personnel know that they are protected under workers compensation 

provisions. 

EMAC is the first national disaster-relief compact since the Civil Defense and Disaster Com-

pact of 1950.  Since being signed into law in 1996, all 50 states, including the District of Co-

lumbia, U.S. Virgin Islands, Guam, and Puerto Rico have enacted legislation to become 

members of EMAC. 

Some jurisdictions have also found EMAC to be a useful model in developing mutual aid 

agreements among counties, cities, and public/private entities. 

The regulation comes after 

reports of approximately 

400,000 workplace injuries in 

the past decade and after a 

civil suit filed over a year 

ago by the AFL-CIO and the 

United Food and Commer-

cial Workers (UFCW).   

The new rule requires em-

ployers to pay for the cost of 

such safety items as gloves, 

face shields, hard hats, and 

After almost a decade, the 

Department of Labor‟s Oc-

cupational Safety and 

Health Administration 

(OSHA) has issued a rule 

requiring public and private 

employers to handle the cost 

of providing personal protec-

tive safety equipment 

(PPE‟s) for workers. Final 

action by the OSHA  took 

place in  November 2007. 

other equipment used by 

millions of workers each 

year.  

OSHA estimates that the 

new rule will result in at 

least 21,000 fewer occupa-

tional injuries per year, and 

will save more than $200 

million yearly in costs from 

such things as medical and 

insurance bills. 

The Emergency Management Assistance Compact 

Department of  Labor orders Employers to pay for PPE 
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These new regulations do 

not require employers to pay 

for ordinary clothing and 

weather-related gear that 

can be worn off the job. This 

would include gear such as 

safety-toed footwear, ordi-

nary prescription safety eye-

wear, and logging boots. 

Minneapolis, MN, August, 5, 2007 -- Cars 

and roadway litter the river where the I-35 

bridge collapsed in Minneapolis. FEMA/

San Diego, CA., October 26, 2007--Northern 

California fire crews set fire back burn to 

stop the Poomacha fire from advancing 

westward. Currently the fires in Southern 

California have burned more than 355,000 

acres. FEMA photo/Andrea Booher  

Biloxi, Miss., Oct. 9, 2007 -- Workers re-

move marine debris leftover from Hurricane 

Katrina along the Tchoutacabouffa River. 

Jennifer Smits/FEMA  



New Rules for DHS Chemical Facilities 

The Department of Homeland Security (DHS) released the final rule-making for the Chemical Facility Anti-Terrorism Stan-

dards (CFATS) regulation. 

These regulations were designed by DHS to provide security for the Nation‟s infrastructure as it pertains to Chemical facilities.  

Specifically, CFATS are designed to assist chemical facilities in identifying high risks associated with common chemical facility 

operations, and requires them to implement risk-based performance standards to address these risks.  

Only facilities that manufacture, store, use, or distribute chemicals in large quantities are covered by CFATS. A facility that 

only handles administrative matters for another chemical facility would not be covered.  

CFATS established quantity thresholds for screening purposes.  If the level of chemicals met the threshold amount facilities 

were required to complete and submit a consequent assessment, identified as a “Top-Screen” within sixty (60) calendar days of 

the November 20, 2007 final rule publication. 

Following submission of the Top-Screen DHS could determine that the facility was not a high security risk; therefore requiring 

no further action pursuant to CFATS. Those facilities found to be “high risk” are subject to DHS audits and inspections. Upon 

a finding of non-compliance, the federal government can impose civil penalties which include fines of up to $25,000 per day, as 

well as closing the facility.   

More information on is available at www.dhs.gov/chemicalsecurity. 

The Homeland Security/Emergency Management - National Legal Preparedness Program (NLPP) 

results from a Cooperative Agreement between the Department of Homeland Security, Fed-

eral Emergency Management Agency and the University of the District of Columbia to es-

tablish a national scope training program for legal issues in preparation, response, and 

recovery from terrorist incidents and catastrophic events.   

The NLPP is a project of the University’s Institute for Public Safety & Justice.  
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